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THE COURT OF AUDITORS OF THE EUROPEAN UNION, 

Having regard to the Treaty on the Functioning of the European Union, and in particular 

Article 287(4) thereof; 

Having regard to Council Regulation (EC) No 2100/94  of 27 July 1994 on Community plant 

variety rights1

Having regard to Regulation (EU, Euratom) No 966/2012 of the European Parliament and of 

the Council of 25 October 2012, on the financial rules applicable to the general budget of the 

Union and repealing Council Regulation (EC, Euratom) No 1605/2002

 and setting up a Community Plant Variety Office (“the Office”), and in 

particular its Article 112 thereof providing for the Court of Auditors (“the Court”) to be 

consulted on the Office´s draft internal financial provisions prior to their adoption by the 

Administrative Council (“CPVO Regulation”); 

2

Having regard to Commission Delegated Regulation (EU) No 1268/2012 of 29 October 2012 

on the rules of application of Regulation (EU, Euratom) No 966/2012 of the European 

Parliament and of the Council on the financial rules applicable to the general budget of the 

Union

 (“general Financial 

Regulation”);  

3

Having regard to Commission Delegated Regulation (EU) No 1271/2013 of 

30 September 2013 on the framework financial regulation for the bodies referred to in 

Article 208 of Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the 

Council

 (“Implementing rules to the general Financial Regulation”);  

4

                                                      

1  OJ L 227, 1.9.1994, p. 1. 

 (“Framework Financial Regulation”); 

2  OJ L 298, 26.10.2012, p. 1. 

3  OJ L 362, 31.12.2012, p. 1. 

4  OJ L 328, 7.12.2013, p. 42. 
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Having regard to the Court's Opinion No 2/2000 on a proposal to amend the Financial 

Regulation of the Community Plant Variety Office (CPVO, Angers)5

Having regard to the request of the President of the Office for an opinion on the proposed 

new Financial Regulation of the Office (“proposed Financial Regulation”) and the proposed 

Implementing rules to the proposed Financial Regulation of the Office (“proposed 

Implementing rules”), which was received by the Court on 26 November 2014; 

; 

Whereas the Administrative Council of the Office decided to base the proposed Financial 

Regulation on the Framework Financial Regulation; 

HAS ADOPTED THE FOLLOWING OPINION: 

INTRODUCTION 

1. The Office is fully self-financing. The vast majority of its income comes from fees. Since 

the Office does not receive any contribution from the general budget of the EU, Article 208 

of the general Financial Regulation is therefore not applicable. The Office is not subject to 

the Framework Financial Regulation.  

2. The legal basis determining financial rules applicable to the Office is the CPVO Regulation 

adopted in 1994. Unlike other fully self-financing agencies, the constituent act of the Office 

does not make reference to the Framework Financial Regulation. However pursuant to 

Article 112 of the CPVO regulation, the financial provisions applicable to the Office must, to 

the largest extent possible, be aligned with the general Financial Regulation. 

3. The recommendations made in this opinion take account of this principle. The Court 

notes that the Office opted for the Framework Financial Regulation to serve as a model for 

the proposed Financial Regulation. Nonetheless, the Court’s analysis takes account of the 

provisions of the general Financial Regulation and addresses unjustified deviations from it.  

                                                      

5  http://eca.europa.eu 
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4. Furthermore, the Court expresses its concerns with regard to the budgetary and 

discharge procedure applicable to the Office.  

SPECIFIC OBSERVATIONS 

Assigned revenue 

5. Article 6(2) of the Framework Financial Regulation stipulates that “Revenue consisting of 

fees and charges shall only be assigned in exceptional and duly justified cases provided for in 

the constituent act.”. The proposed Financial Regulation does not include this provision. The 

Office justifies the exclusion with the fact that it is self-financing and that the vast majority of 

its income comes from fees from clients. The Court considers that this affects the principle of 

universality. 

Principle of equilibrium 

6. Article 19(6) of the Framework Financial Regulation states that “The Union body shall 

implement rigorous cash management, taking due account of assigned revenue, in order to 

ensure that its cash balances are limited to duly justified requirements. With its payment 

requests it shall submit detailed and updated forecasts on its real cash requirements 

throughout the year, including information on assigned revenue.”. The Office considers this 

provision not to be applicable and the proposed Financial Regulation does not include it. 

While this view is justified for the second sentence since the Office is self-financing and does 

not make payment requests to the Commission, there is no reason to drop the reference to 

rigorous cash management.  

Reserve fund 

7. Article 18 of the proposed Financial Regulation authorises the Administrative Council to 

establish a reserve fund to hold budget surpluses the use of which would be subject to 

conditions set by the Administrative Council. The Office justifies this derogation from the 

Framework Financial Regulation on the grounds that it is a fully self-financing body which 

needs the reserve to ensure continuity of operations when revenue is less than forecast. 
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However, this is not specified in the proposed Financial Regulation and the Court 

recommends to include this reasoning. 

Publication of the recipients of EU funds 

8. Article 31(4) of the Framework Financial Regulation requests that “The Union body shall 

make available on its internet site not later than 30 June of the following financial year 

information on the recipients of funds deriving from the budget of the Union body, including 

experts contracted … following a standard presentation ...”. This provision is not included in 

the proposed Financial Regulation on the grounds that this is a resource intensive task. The 

Court is of the opinion that this is not a valid argument and that the exclusion does not 

comply with the budgetary principle of transparency. 

Recoveries not collected by the due date 

9. A similar exclusion was made in the proposed Financial Regulation in respect of 

recoveries. According to Article 62(2) of the Framework Financial Regulation, “If actual 

recovery has not taken place by the due date stipulated in the debit note, the accounting 

officer shall inform the authorising officer and immediately launch the procedure for 

effecting recovery by any means offered by the law, including, where appropriate, by 

offsetting and, if this is not possible, by enforced recovery.”. The Office argues that, “… as a 

self-financing agency, (it) has thousands of invoices sent each year for varying amounts.”. 

However, in the Court’s view the Office should have effective recovery procedures in place 

irrespective from the volume of invoices issued.  

List of entitlements 

10. Also on the basis of the number of invoices issued every year, the Office excluded from 

the draft Financial Regulation the provision laid down in Article 65(2) of the Framework 

Financial Regulation which requires publication of “a list of Union body entitlements stating 

the names of the debtors and the amount of the debt, where the debtor has been ordered 

to reimburse by a court decision … and where no or no significant reimbursement has been 

made for one year following its pronouncement …”. The volume of invoices is not a valid 
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argument and the exclusion of this provision is in contradiction with the budgetary principle 

of transparency. 

Internal audit function 

11. Article 99(3) of the general Financial Regulation states that “The internal auditor shall 

report to the institution on his or her findings and recommendations”. Article 82(6) of the 

Framework Financial Regulation stipulates that “The internal auditor shall report to the 

management board and the director on his or her findings and recommendations“. In the 

case of the Office, the Administrative Council (composed of representatives of Member 

States and the Commission), on the one hand, advises and supervises the Office, and on the 

other hand, adopts the budget, whereas the President manages the Office. However, under 

the proposed Financial Regulation the internal auditor reports to the President only. The 

President draws up an annual report for the Administrative Council on internal audits carried 

out and the recommendations made. Such an arrangement does not ensure a timely and 

transparent communication of audit results to the Administrative Council. 

12. Article 82(8) of the Framework Financial Regulation lays down that “The reports and 

findings of the internal auditor shall be accessible to the public (only) after validation by the 

internal auditor of the action taken for their implementation.” The proposed Financial 

Regulation does not include this provision. There is no reason why the Office should be less 

transparent than other EU institutions and bodies in this respect. 

Common requirements for the institution´s accounting system 

13. Article 101 of the Framework Financial Regulation makes reference to the general 

Financial Regulation (Article 152) and stipulates that “The accounting rules and the 

harmonised chart of accounts to be applied by the Union body shall be adopted by the 

Commission’s accounting officer …”. The proposed Financial Regulation assigns this duty to 

the Office’s accounting officer only, without making reference to the Commission. The 

Office’s accounts however are included in the EU consolidated accounts and for this reason 

the Court considers it necessary to refer to the ultimate responsibility of the Commission’s 

accounting officer. 



8 

Implementing rules 

14. The Implementing Rules should be reviewed in light of the comments made by the Court 

in this opinion. 

SPECIAL CONCERN 

Budgetary and discharge procedure 

15. The Court draws attention to the fact that there is no objective justification for the Office 

to be subject to discharge by its Administrative Committee rather than the European 

Parliament. 

16. According to Article 165 of the general Financial Regulation the discharge decision shall 

cover the accounts of all the Union's revenue and expenditure. Although the Office is a self

financing agency whose budget does not form part of the general budget of the Union, its 

revenue stems from the exercise of a public authority on the basis of EU law and its 

expenditure is similar to that of other Union agencies. The Court of Auditors therefore 

considers that the Office should be subject to the general budgetary and discharge 

procedure before the European Parliament. 

This Opinion was adopted by Chamber IV, headed by Mr Milan Martin CVIKL, Member of the 

Court of Auditors, in Luxembourg at its meeting of 27 January 2015. 
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For the Court of Auditors 

iun.t . ___ ___ 
*-e.u. *' / * *v 

Vitor Manuel ~~" SILVA CALDEIRA~ 
RechnUngsnof * 

P;tesideotrt of Auditors * \ * cour des comptes ", 

\ ? .C:-
~ 

** 
27.1.2015 
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