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THE COURT OF AUDITORS OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular

Article 287(4) thereof,

Having regard to Council Regulation (EC) No 207/2009 of 26 February 2009 on the Community

trade mark1 (“OHIM Regulation”), establishing the Office for Harmonisation in the Internal

Market, (“the Office”), and in particular its Article 143,

Having regard to Commission Delegated Regulation (EU) No 1271/2013 of

30 September 2013 on the framework financial regulation for the bodies referred to in

Article 208 of Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the

Council2 (“the Framework Financial Regulation”),

Having regard to Regulation No CB 3-09 of the Budget Committee of the Office of

17 July 2009 laying the financial provisions applicable to the office (“the current Financial

Regulation”),

Having regard to the proposal for an amendment to the Office’s current Financial Regulation

(“the current proposal”),

Having regard to the request of the President of the Office for an opinion on the current

proposal which was submitted to the European Court of Auditors (“Court”) on

9 September 2015,

Whereas the Court has issued Opinion No 5/2014 on a proposal for an amended Regulation

of the Budget Committee of the Office for Harmonisation in the Internal Market laying down

the financial provisions applicable to the Office (“the 2014 proposal”), which proposal had

not been adopted,

0J L 78, 24.3.2009, p. 1.

2 OJ L 328, 7.12.2013, p. 42.
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Whereas the proposed amendments of the Office’s constituent act (proposed constituent

act) have not yet been adopted,

HAS ADOPTED THE FOLLOWING OPINION:

INTRODUCTION

1. Article 143 of the OHIM Regulation states that the Budget Committee of the Office shall

consult the Court before adopting the Office’s internal financial provisions specifying, in

particular, the procedure for establishing and implementing the Office’s budget.

2. That article also states that as far as it is compatible with the particular nature of the

Office, the financial provisions shall be based on the financial regulations adopted for other

bodies set up by the Community. To that end, the Office based its current proposal on the

Framework Financial Regulation.

3. The 2014 proposal was subject of the Court’s Opinion No 5/2014. In its opinion, the

Court concluded that the proposal was largely based on the Framework Financial Regulation

but in some instances differed from it without always being justified on the basis of the

nature of the Office.

4. This opinion follows up on the issues raised by the Court in its Opinion No 5/2014 and

refers to new matters found in the current proposal.

5. Finally the Court reiterates that the current proposal does not address its concern with

regards to the budgetary and discharge procedure applicable to the Office and points out

that it preempts the adoption of the proposed amendments to the Office’s constituent act.

FOLLOW UP

6. This part of the opinion follows up on the matters raised in the Court’s Opinion

No 5/2014.
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Reserve fund

7. The 2014 proposal did not specify the purpose of the reserve fund and did not include

detailed rules on its use. Article 18(4) of the current proposal provides details as to its

purpose and estimated amount. However it does not include rules on its use which implies a

lack of clarity in this matter.

Benchmarking exercise

8. Contrary to Article 28 of the 2014 proposal, Article 27(3) of the current proposal provides

for a compulsory benchmarking exercise.

9. However it does not include the requirements laid down in Article 29(3) of the

Framework Financial Regulation. That provision defines the exercise to be carried out - a

review of the efficiency of the Union body’s horizontal services and a cost benefit analysis of

sharing services or transferring them entirely to other Union body or the Commission - and

stipulates to make the necessary arrangements to avoid any conflict of interest.

10. Furthermore, whilst Article 29(4) of the Framework Financial Regulation stipulates that

SMART3objectives shall be set for all sectors of activity covered by a Union body,

Article 27(4) of the current proposal has limited this obligation to solely be applicable for the

purposes of the benchmarking exercise.

11. Both these deviations from the Framework Financial Regulation are not justified by the

nature of the Office.

Publication of the budget and final accounts

12. The 2014 proposal did not provide for the Office’s budget and its final accounts to be

published in the Official Journal of the European Union. The current proposal requires that

information about the budget and any amending budgets is published in the Official Journal

of the European Union (Article 29(2)). However whilst Article 31(2) of the Framework

Specific, measurable, achievable, relevant and timely.
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Financial Regulation defines the level of detail of information on the budget that should be

published, no such provision is included in the current proposal.

13. The Office will publish the final accounts pursuant to Article 96(4) of its current proposal

in the Official Journal of the European Union Intellectual Property Office.

Ex ante controls

14. The 2014 proposal provided for ex ante controls based on a risk assessment. In Opinion

No 5/2014 the Court pointed out that such a procedure deviates from Article 39 of the

current Financial Regulation which requires that each operation is subject to at least one ex

ante control and considered that this derogation is not justified. The risk based procedure

for ex ante controls is maintained in Article 43(1) of the current proposal.

External auditor

15. In Opinion No 5/2014, the Court concluded that the legal provision specifying the

involvement of an independent external auditor that was provided for in the third paragraph

of Article 105(1) of the 2014 proposal is not applicable to the Office and therefore should be

removed. The reference to the independent external auditor is no longer included in the

current proposal.

Assigned Revenue

16. In Opinion No 5/2014, the Court stated that more precise, objectively verifiable criteria

to define the concept of materiality used in the context of assigned revenue should be

included in the 2014 proposal, rather than in the Offices’ implementing rules. The current

proposal includes such criteria in Article 21(1).

SPECIFIC OBSERVATIONS

17. The observations presented in this part of the opinion are related to new or amended

provisions in the current proposal compared to the 2014 proposal.
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Use of appropriations

18. In accordance with Article 11 of the Framework Financial Regulation, Article 11 of the

2014 proposal clarified that the budget of the Office shall contain non-differentiated

appropriations. This provision has not been included in the current proposal. Its omission

affects the clarity of the Office’s use of appropriations.

Budget transfers

19. The 2014 proposal in line with Article 27 of the Framework Financial Regulation provided

in its Article 25(4) that the Budget Committee shall be informed as soon as possible of all

transfers made. The current proposal stipulates in Article 25(4) that the Budget Committee

shall be informed regularly of all transfers made. This deviation is not justified by the nature

of the Office.

Setting offees

20. In accordance with Article 19(3) of the Framework Financial Regulation, Article 17 of the

2014 proposal provided that fees should be set at a level such as to avoid a significant

accumulation of surplus and that the level of the fees and charges shall be revised where a

significant positive or negative budget result becomes recurrent. This principle is still

included in the Recital 43 of the proposed constituent act, which provides that “in the

interest of sound financial management, the accumulation of budgetary surpluses should be

avoided”. However neither the proposed constituent act nor the current proposal includes a

provision that would trigger a revision of the fees in the above circumstances.

Building policy

21. Articles 85 and 87 of the Framework Financial Regulation and the 2014 proposal

respectively include the obligation to inform the budgetary authorities with a working

document on the building policy. The current proposal limits this obligation in Article 85(1)

to building projects where the Office foresees significant financial implications. The nature of

the office does not justify this deviation.
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Offsetting of Member States’ cost

22. The proposed constituent act introduces in Article 139(3a)(a) a new mechanism which

aims to offset certain costs incurred by Members States for specific tasks which they carry

out as part of the European trade mark system. The overall offsetting of the costs shall

pursuant to Article 139(3a)(b) of the proposed constituent act correspond to 5 % of the

yearly revenue of the Office. The obligation of the Office to offset the costs incurred only

applies if no budgetary deficit occurs in that year. The Office has defined the method as to

how to calculate the budgetary deficit in Article 94(3)(a) of its current proposal. This method

follows the calculation of the Office’s result of the year shown in its annual accounts and

reflects the concept of yearly revenue.

23. Article 139 (3a)(d) of the proposed constituent act provides that in case of a budgetary

surplus, on a proposal by the Office and after having consulted the Budget Committee, the

Management Board may increase the offsetting of costs from 5 % percent of the Office’s

yearly revenue to a maximum of 10 %. However the current proposal does not define the

conditions that would justify this increase by ensuring that it covers actual costs incurred by

Member States.

Transfer of a budget surplus

24. In its Opinion No 5/2014, the Court took note of the proposal that the Office’s

accumulated surplus shall be transferred to the budget of the European Union. The

proposed constituent act in Article 139(3)(c) provides that in case a “substantive surplus” is

generated during five consecutive years, the Budget Committee, upon proposal from the

Office and “in accordance with the annual and multi-annual strategic programmes” shall

decide by 2/3 majority on the transfer of a surplus to the budget of the Union. The current

proposal refers to this new mechanism in Article 6(3) and defines a budgetary surplus in

Article 94(3)(c).

25. The mechanism triggering the transfer of a surplus is subject to a number of cumulative

conditions which need to be satisfied, some of them being vague, e.g. the surplus having to

ADBO661O8ENO2-15PP-CH334-15FIN-Opinion_OH IM-OR.docx 6.10.2015



9

be “substantive” (with no definition of what is meant by this) or the reference to the annual

and multi-annual strategic programmes (with no explanation as to what this implies).

26. The fulfilment of one of the transfer conditions - existence of a budget surplus - is

affected by the Budget Committee’s right to increase the percentage of yearly revenue that

is paid to the Member States authorities which is not subject to clear requirements (see

paragraph 23).

27. The proposed constituent act stipulates that “a surplus” shall be transferred. However

the current proposal does not specify whether this would be the full amount of a surplus or

a part of it. There are no clear conditions for the Budget Committee to base its decisions

upon.

Implementing rules

28. The proposed Implementing rules shall be reviewed in respect of the comments made by

the Court on the current proposal and shall be aligned accordingly.

SPECIAL CONCERN

Budgetary and discharge procedure

29. In its Opinion No 5/2014, the Court expressed special concern about the Office’s

budgetary and discharge procedure. It argued that although the Office is a self-financing

agency whose budget does not form part of the general budget of the Union, its revenue

stems from the exercise of a public authority on the basis of EU law.

30. Moreover, the Office’s proposed constituent act provides for the transfer of a surplus to

the Union budget. In its Opinion No 5/2014, the Court pointed out that such a transfer

would constitute revenue in the meaning of Article 287(1) of the Treaty.

31. In the light of these observations, the Court considered that the Office should be subject

to the general budgetary and discharge procedure before the European Parliament and

reiterates its concern on this matter.
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Adoption of the amended constituent act

32. The current proposal includes a number of provisions which refer to amendments

proposed in the constituent act. This opinion is therefore subject to the adoption of the

proposed constituent act. The dates of entry of the legal provisions laid down in the current

proposal concerned by that adoption should be set accordingly.

This Opinion was adopted by Chamber IV, headed by Mr Milan Martin CVIKL, Member of the

Court of Auditors, in Luxembourg at its meeting of 6 October 2015.

For the Court of Auditors

Manuel da SILVA CALDEIRA

President
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