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By Jan Kinšt, leaving ECA Member

Jan Kinšt

I joined the European Court of auditors (ECA) in
May 2004 only a few days after the Czech Republic
together with nine other countries acceded to the
European Union. While I could benefit from an
experience of five years in the national Supreme
Audit Institution (SAI) as well as from previous
working contacts with the ECA, the first months of
my mandate were dedicated to learning the ECA´s
procedures and about new audit domains.
These first months were not free of some new
discoveries, mostly positive but also other ones. I
felt bitterness for instance when in November 2004
I witnessed for the first time the presentation of the
ECA´s annual report in the European Parliament.
While I expected that the Commissioner responsible
for the budget would become sweaty after a raid
of questions and critical comments from MEPs, the
reality was very different. In fact, the Commissioner
was the most relaxed person in the room since the
battle flamed only between the Parliament and the
ECA , which was heavily criticised for the vagueness
and ambiguity of its report.
With the experience of twelve years at the ECA I
can now tell that the MEPs were right at the time.
However, the ECA has made much progress since.
A sign of this is my most recent experience with an
annual report and its recognition by the European
Parliament in November 2015 which was a very
different story than back in 2004. The annual report
has made significant progress in terms of clarity,
readability, internal consistency and justification of
our opinion by sound evidence.

Progress has not only been made for our main
product, the annual report. The quality and
relevance of special reports has also improved a
lot thanks to improved procedures for selecting
audit topics, assessing the feasibility of audits in
APMs, performing ongoing and final quality control
and ensuring that observations and conclusions
are convincing and recommendations concrete.
The attention paid by the European Parliament to
our special reports has been gradually increasing,
including from the European Parliament´s
specialized committees. However, it is still far below
my expectations of how the budgetary authority
should treat and follow the findings related to
inefficiency and ineffectiveness of high amounts of
EU expenditure. Needless to say that the attention
paid to the ECA’s reports by the EU Council is even
less satisfactory. Lessons could be learned perhaps
from the work of some public accounts committees
in Member States.
I am very delighted that - after years of discussions
- a significant step was made in reducing the
duration of our performance audits (= 13 months
rule). Although of a good quality, long audit
processes and publishing reports late compromised
substantially their relevance, their interest to
stakeholders and, as a result, the ECA´s reputation.
In that context I am also pleased that the ECA finally
managed to rationalize and shorten the adversarial
procedure.
It is very good that the ECA responds to the
changes and developments affecting the financial
management, control and supervision in the EU
finances. It would for instance have been difficult
for me twelve years ago to imagine that we would
one day produce audit reports on the supervision
of rating agencies or on the excessive deficit
procedure. Although the auditors´ profession
is considered to be rather conservative, it is a
moving train, sometimes faster, sometimes slower,
but moving all the time. The capability to follow
and address changes in the audit domain is
indispensable for an audit institution to remain
relevant and for providing added value to our
stakeholders and really helping the EU to run better.
In that context, a key characteristic of the ECA is
its spirit for self-reflection and for permanently
improving its working methods, quality of reports
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and opinions and the efficiency of its internal
organisation. Besides our own self-assessments,
two peer reviews were carried out in last ten years
and a sample of reports is regularly evaluated by
reputed external bodies. The researchers assess how
our institution is perceived by our stakeholders.
These reviews contributed to the ECA’s gradual
improvement of its performance and resulted in an
organisation that is in many aspects much stronger
than the one I joined in 2004. I am sure that
keeping such determination for progressing and for
endeavouring excellence will ensure that the ECA
remains a relevant EU body and a respectful partner
among the SAIs.
This doesn´t mean, however, that the ECA must
be in a permanent reform process. There are a
number of features of the ECA´s work, procedures,
organisation etc. which adequacy was successfully
tested by doing over the last years so that there
is no reason to question them. While it is right
to regularly assess whether everything works
as intended and make improvements where
necessary, the ECA should refrain from changing
just for changing or only to demonstrate to
insiders or outsiders how progressive it can be. I
wish my fellow colleagues wisdom and prudence
in adopting and implementing changes in the
ECA´s functioning, including the chamber system,
quality control, knowledge management and
methodological development which are currently
under discussion.
If I can mention one regret, it would be about
the still very modest collaboration between the
ECA and the EU SAIs in performing parallel or
coordinated audits. There is a high potential and
rationale for improving this as it would lead to
sharing resources, learning from each other and
ultimately increasing relevance of EU related
audits. While it is generally acknowledged that
there is scope for better collaboration in the area
of performance audits, I also see such possibilities
with regard to DAS audits of shared managed
expenditure. It is true we have to respect the
independence of SAIs and be prepared that not all
of them would be interested in such cooperation.
However, even these obstacles or other potential
challenges (harmonisation of working methods,
consistency in assessing facts, synchronisation
of planning, confidentiality matters etc.) should

not discourage the ECA to reiterate its efforts in
this respect. Such collaboration and division of
labour would not only be logical for auditing the
expenditure executed by Member States but it
could also address the European Parliament´s
long lasting interest to have more country specific
assessments and could also lead to substantial
resources’ saving.
Working at the ECA provided me the unique
opportunity to meet people coming from the
27 other Member States and to learn something
about them, their history, traditions, culture, etc.
Moreover, thanks to my working experience in
Chamber III during my first eight years in the ECA,
I could also visit a number of overseas countries
that receive EU aid and it enriched me with
unforgettable reminiscence. I gained the strongest
impressions during my missions to Swaziland and
Lesotho, where we audited projects for preventing
the spread of HIV/AIDS and where we met groups of
orphans and HIV-positive women excommunicated
from their tribes. The EU projects assisted them
to accommodate to their new destiny. I also recall
the mission to Bangladesh where we visited a
school constructed with EU aid in a very remote
part of the country where we were considered by
some children as the most exotic human beings
they had ever seen. One becomes humble when
witnessing really serious problems and realises
how insignificant some of the problems are that we
sometimes complain about.
***
Let me conclude by thanking all the colleagues
from the ECA for having had the privilege to work
with them over last twelve years and by wishing
them all success in building up their careers in the
ECA, careers which I sincerely hope will be fruitful
and meeting all their expectations.

Reflections on the legislative pillars of the
European Court of Auditors

4

By assoc.prof. JUDr.Ladislav Balko, PhD., ECA Member

Dr.Ladislav Balko

reason why the control of finances, its specific
mechanisms, rules, systems and institutional
structure should not be a separate branch of state
power? Some may for example object that the
control doesn’t possess the attributes of power.
Power is the possibility to give orders and be able to
coerce to the fulfilment of the orders, and, in most
cases, the findings of control institutions are just
of a recommendatory character. But, on the other
hand, those findings do often have an impact in the
form of legislative changes or may even result in
holding the relevant authorities to account.
Let us now consider the legislative pillars of the
European Court of Auditors. The European Union
is an entity which exercises public power in many
forms throughout EU territory.

I should like to share with the readers a number of
reflections on the substance of control and audit
activities in general, and in the area of public
finances in particular. Why the area of public
finances? Because it concerns the management of
the share of assets taken from citizens by the State.
Thus, the public authorities, through tax and other
laws, collect the funds they need to finance the
public sector. The whole process of collecting and
spending public funds and subsequently evaluating
their use must be rigorously controlled.
In this context, I have reflected on whether the
statement Montesquieu made in the first half
of the 18th century in his treatise De l’esprit des
lois (Book 11, Chapter 6) concerning the division
of power between the legislative, the executive
and the judiciary is still relevant. Should this
division not also be extended to control powers
in general, including the respective institutional
arrangements? In any developed constitutional
system, the control function is usually regarded
as one of the main guarantees of the democratic
governance of public affairs. This governance
traditionally takes two separate but complementary
forms known as internal control and external
control, and this is not a legislative, executive or
judiciary activity. Where, then, does responsibility
for control lie? In the legislative or judicial domains?
In any case, not in the executive domain. Thus, the
control of the management of public finances
- and I would also include audit as providing a
full and true picture of the financial situation - is
autonomous and separate from the legislative,
executive and judicial branches. Is there any

It is possible to affirm that the aim of the European
Union is to secure a new, high-quality “European
civilisation” which also has certain financial
costs. This is reflected in the EU budget, in the
way funds are collected and spent. In the light of
the need to “safeguard” the use of finances, we
may reflect on the role of control and audit. The
Treaty on European Union (TEU) contains a brief
article 47, according to which the Union shall have
legal personality. If an entity has legal personality,
in most cases it also has the capacity for legal
acts, which need to be effectively carried out by
someone. In the case of the EU, that “someone” is
defined in Article 13 TEU as the Institutions of the
Union, of which there are seven in total, the seventh
being the Court of Auditors. The Treaty stipulates
in the same Article that each Institution shall act
within the limits of the powers conferred on it in the
Treaties, and stipulates that the Institutions shall
practise mutual sincere cooperation.
If we continue to reflect on the division of
public power, we shall see that the TEU confers
legislative and budgetary powers on the European
Parliament and the Council. Article 14 confers on
the Parliament the function of political control.
But here the question arises as to the nature of
political control. Is it a control carried out in the sole
interest of politics, and thus a control of legislative
and executive power? Or is it a mix of all controls?
If so, what is the substance of this control, given
that the Parliament is an aggregate of different
European political systems? Does such control not
always reflect the political hue of the parliamentary
majority, being focused on enforcing the respective
political goals? Should controls of the management
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of other people’s money also be purely political, or
should they be different?
But enough question marks. The financial
management of public funds must be subject
to appropriate financial control. This logic
informed the establishment of the European
Court of Auditors, which coincided with two
particularly important events, namely the extension
of the European Parliament’s powers in the area
of budgetary control, and the financing of the
European Union’s budget from own resources
alone. In view of these events and of the increase
in the European Parliament’s powers, a qualitative
change in the external control of budgetary
implementation proved necessary. Let us remind
ourselves of the background:
−

−
−

−

−

the Court of Auditors was established by
the Treaty of Brussels of 22 July 1975, at
the initiative of the Chairman of the European
Parliament's Budgetary Control Committee,
Heinrich Aigner, who from 1973 onwards
strongly argued the case for an Communitylevel external audit body;
the Court of Auditors became operational in
October 1977;
the ECA was promoted to the rank of an
institution on 1 November 1993, with the
entry into force of the Maastricht Treaty,
meaning that the independence and authority
of the ECA vis-à-vis the other Institutions
was enhanced. This has been confirmed in
all subsequent Treaties, including the Lisbon
Treaty;
since that year, the ECA has had a duty to
publish a statement of assurance (the “DAS”)
as to the reliability of the EU accounts and
the legality and reliability of the transactions
underlying the EU budget;
its position was confirmed and strengthened
with the entry into force of the Treaty of
Amsterdam on 1 May 1999, which emphasised
the ECA’s role in the fight against fraud,
and extended the possibilities for it to have
recourse to the Court of Justice in order to
protect its prerogatives with regard to the other
EU Institutions.

−
The EU thus established a special, exclusively
“control”-oriented Institution whose main task is to
safeguard public funds. “As the EU's independent
external auditor, the ECA contributes to improving
EU financial management, promotes accountability

and transparency, and acts as the independent
guardian of the financial interests of the citizens
of the Union.” (see http://www.eca.europa.eu/ About Us - Mission and Role) The current legislative
framework of the European Court of Auditors
is contained in the consolidated version of the
Treaty on the functioning of the European Union
(TFEU), as amended by the Lisbon Treaty. The ECA,
according to Articles 285 to 287 TFEU, shall carry
out the European Union’s audit. The establishment
of the Court of Auditors was based on the
requirement for a “financial conscience”. This term
was used for the first time by the then President
of the European Court of Justice, Hans Kutscher,
in October 1977 (http://eca.europa.eu/portal/pls/
portal/ docs/1/133869.PDF). He stated that “for the
Members of the Court of Auditors, and for the Court
of Auditors itself, as the ‘financial conscience’ of
the Community, it is self-evident that they must be
independent...”
For these reasons, I take the view that the European
Court of Auditors is founded on several important
legal pillars:
a) Independence is required of the ECA
by Article 285 TFEU: “[i]ts Members shall be
completely independent in the performance
of their duties”. In addition, Article 286(1)
stipulates that “[t]heir independence must be
beyond doubt”. The independence of the ECA’s
Members is further underlined by the fact
that “[i]n the performance of these duties, the
Members of the Courtof Auditors shall neither
seek nor take instructions from any government
or from any other body” and that they “shall
refrain from any action incompatible with their
duties” (Article 286(3)). The independence of
the Members of the Court of Auditors is further
strengthened by the application of a number of
provisions relating to the Judges of the Court
of Justice, e.g. concerning immunity (see Article
286(8)), thus guaranteeing the independence of
the ECA’s Members in the general interest of the
Union by ensuring that they are not subject to
external influence.
b) Sincere cooperation with the other
Institutions, mainly with the European
Parliament, the Council and the Commission,
is generally based on Article 13(2) TEU, which
requires the Institutions to practice mutual
sincere cooperation. As regards the ECA’s
special relationship with the Parliament and the

Reflections on the legislative pillars of the European Court of
Auditors continued

Council, this is determined by Article 287(4),
fourth sub-paragraph, TFEU, according to which
the Court of Auditors shall assist the European
Parliament and the Council in exercising their
powers of control over the implementation
of the budget. This cooperation is based on
the Institutions’ historical relations, on the
Treaty and principally on the good working
relationship with the Parliament’s Budgetary
Control Committee, the aim being to improve
the financial management of the EU and to
foster responsibility and transparency in the
way financial resources are used. This also
applies to the ECA’s relationship with the
Commission as the main auditee. I believe that
the “no surprises” approach we apply to our
performance audits is an exemplary expression
of the principle of sincere cooperation with the
Commission and other auditees.
c) Integrity is a significant legal principle for
a Member of the European Court of Auditors.
According to Article 286(4) TFEU, the Members,
“[w]hen entering upon their duties … shall
give a solemn undertaking that, both during
and after their term of office, they will respect
the obligations arising therefrom and in
particular their duty to behave with integrity
and discretion as regards the acceptance, after
they have ceased to hold office, of certain
appointments or benefits”. The principle of
integrity is developed in greater detail in the
Code of Conduct for the ECA Members,
particularly in the following areas:
- upon taking office, each Member is required
to complete a form containing a declaration of
his/her financial interests and assets and the
activities of his/her spouse;
- Members shall not accept gifts of a value
greater than 150 euro. If, by virtue of diplomatic
custom, they receive gifts of a value greater
than that amount, they are required to hand
them to the Secretary-General to be duly
registered;
- Members are required to devote themselves
unreservedly to the fulfilment of their
mandate. They may not hold any political
appointment. They shall not engage in any
outside professional activity or any other
outside activity that is incompatible with their
obligation to be available for the performance
of their duties;
- a special committee of three Members shall
be instructed to examine Members’ outside
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activities in this connection, in accordance with
the criteria and procedures laid down in the
Rules for Implementing the Rules of Procedure
of the Court of Auditors. On 30 April 2015, all
the powers of the special committee had been
taken over by the Ethics Committee, which
shall consider any matter of an ethical nature
relevant for the ECA.
d) Collegiality – collective decision-making
is stipulated in several documents. Above all,
Article 287(4) TFEU stipulates that the ECA
shall adopt its annual reports, special reports
or opinions by a majority of its Members.
This collective approach also applies to
the Chambers which came into being in
2010. The Rules of Procedure, to which the
provisions of the TFEU refer several times,
define the collective approach in greater detail.
Collegiality manifests itself most significantly
in the ECA’s decision-making, meaning that
all the Members of the ECA may debate
every draft report before it is adopted by
the majority. This decision is then binding
upon all Members. In addition to the Rules of
Procedure and the related Implementing Rules
covering the arrangements for ECA meetings,
the adoption procedure etc., I should like
to draw attention to the “philosophy” of the
collective approach expressed in the Members’
Code of Conduct. According to the Code, the
principle of collectiveness is also expressed
by the requirement that the “Members shall
under all circumstances respect the collegiate
nature of the ECA's organisation and adhere to
decisions adopted by the ECA... Members shall
refrain from making any comment outside the
ECA that could damage the ECA's reputation
or be interpreted as a statement of the ECA's
position on matters that do not fall within
its institutional remit. They shall refrain from
making in public any comment that might
involve the ECA in any controversy”.
e) Professionalism – professional
qualification are among the requirements for
appointment as an ECA Member. According
to Article 286(1) TFEU, “[t]he Members of the
Court of Auditors shall be chosen from among
persons who belong or have belonged in their
respective States to external audit bodies or
who are especially qualified for this office”.
The approval procedure for the Members also
includes the requirement that they should
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be truly professional. The Budgetary Control
Committee rigorously scrutinises candidates’
professionalism during the selection procedure.
A prospective Member must submit written
answers to the questions posed by the
Members of the Committee, and must then
pass a hearing before the Committee, during
which he/she reacts to the MEPs’ questions.
The MEPs then vote twice on each candidate
separately. The voting is therefore even
more stringent than for the creation of the
European Commission, where the Parliament
votes on the Commission en bloc. As regards
possible future developments, interesting
considerations and demands linked to the
consultation of Parliament in the process of
the appointment of the ECA Members are
contained in paragraphs 43 and 44 of the
‘European Parliament resolution of 4 February
2014 on the future role of the Court of Auditors.
The procedure on the appointment of Court
of Auditors’ Members: European Parliament
consultation’ (2012/2064(INI)). I read them
mainly in the context of Parliament’s requests
for a Treaty change made in paragraphs 35
and 37 of the same resolution, aiming at
strengthening Parliament’s role in the process
of the appointment of the Members of the ECA.
Another ongoing own initiative resolution on
‘Possible evolutions and adjustments of the
current institutional set up of the European
Union’ (2014/2248(INI)) also deals with possible
Treaty changes concerning, inter alia, the reform
of EU Institutions (see Note of the Council of
the European Union 10253/15 of 23 June 2015).
Over time, the ECA has become a professional
control institution which, through its audits,
actively contributes to the development of
the public sector. Indeed, it goes further than
this through its membership of international
organisations of Supreme Audit Institutions
(SAIs), where it contributes to the development
of international audit standards. In addition,
there is the Contact Committee of the Heads
of EU SAIs, with which the ECA develops
innovative and harmonised approaches to the
audit of EU funds. It is very important that the
ECA should be able to adapt to the changing
environment of the audit of EU finances, which
is also evidenced by recent internal reforms,
such as the establishment of the Chambers or
implementing the new task based organisation
as of January 2016. By means of such changes,
provision can be made for the challenges

our Institution will face in the future, such
as: duration and timing of audits (also in the
context of the ongoing modifications to Article
163(1) of Regulation 966/2012 - the Financial
Regulation applicable to the general budget
of the Union); using the work of other auditors
(e.g. independent audit firms in the annual
audits of the EU Agencies); or auditing newly
established mechanisms and instruments
(e.g. the Single Supervisory Mechanism or the
activities under the Regulation on the European
Fund for Strategic Investments).
f) Responsibility is also covered by the Code
of Conduct, according to which the ECA
Members shall be mindful of the importance
of their duties and responsibilities, shall take
into account the public character of their duties
and shall conduct themselves in a way that
maintains and promotes the public’s trust in
the Court of Auditors. Accordingly, they shall
use the resources placed at their disposal in full
compliance with the general and specific rules
laid down to that effect.
g) Publicity is based on the second
subparagraph of Article 1 TEU, which introduces
the concept of openness, stipulating that
the Treaty marks a new stage in the process
of creating an ever closer union among the
peoples of Europe, where decisions are taken
as openly as possible and as closely as possible
to the citizen. Having regard to the Joint
Declaration relating to Regulation (EC) No
1049/2001 of 30 May 2001 on public access
to documents, the ECA adopted Decision
No 12-2005 concerning public access to ECA
documents which stipulates that “openness
enhances the administration's legitimacy,
effectiveness and accountability, thus
strengthening the principles of democracy.
To that end, good administrative practice on
access to documents should be promoted;
however, certain public and private interests
should be protected by way of exceptions to
the principle of public access to documents.
In particular, international auditing standards
concerning the confidential nature of audit
information must be duly respected”. The
strictly public procedure for appointing the
Members, who must pass a public hearing in
the European Parliament, also contributes to a
policy of transparency at the European Court of
auditors.

Reflections on the legislative pillars of the European Court of
Auditors continued

h) Planning entails the gradual preparation
of the ECA’s work with a view to achieving
objectives effectively and economically. A
thorough knowledge of the financing of all EU
policies is necessary. The ECA’s activity is not
accidental or spontaneous, but is systematic
and based on the Annual Work Programme,
including a detailed description of the audit
plan, scope etc.
i) Objectivity is demonstrated mainly through
the ECA’s reports. The ECA’s objectivity is
recognised by the EU Institutions, but also by
audit authorities. In this connection, in 2007
the ECA requested an independent assessment
of its work through the so-called Peer Review.
The final report concluded that the ECA carries
out audit work which is in accordance with
international auditing standards and best
practices, and confirmed that the ECA’s audit
work is independent and objective.
Conclusion
The above pillars, which I believe are fundamental
to the ECA, are firm and unquestionable. Of course,
one could identify further principles that reinforce
the organisation of our Institution. With the further
development of civil society, which will be felt
throughout the European Union, audit and control
will certainly continue to expand in order to
protect the Union’s citizens. In this context, we will
need not only effectively to implement our audits, but
also to exchange views on the overall status of the
Institution, with a view to its further development and
better audits. I hope the points raised in this article
will contribute to that aim.
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Special Report N° 10/2016 :
Further improvements needed to ensure effective
implementation of the excessive deficit procedure
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By Giuseppe Diana, Albano Martins Dias da Silva, Maria Isabel Quintela, Marion Schiefele
and Stefano Sturaro

From left to right: Giuseppe Diana, auditor ; Marion Schiefele, auditor; Andreja Rovan, attaché; Albano Martins Dias Da
Silva, head of task; Zacharias Kolias, director; Milan Martin Cvikl, ECA Member; Stefano Sturaro, auditor; Maria Isabel
Quintela, auditor; Kathrine Henderson head of Milan Cvikl's private office and Thomas Everett, language support

The excessive deficit procedure

The audit work

The Treaty on the Functioning of the European
Union (TFEU) establishes as a basic rule of
budgetary policy that Member States must avoid
excessive government deficits. Accordingly,
where the reference values for deficit and/or debt
are exceeded a corrective mechanism may be
initiated against the Member State concerned. This
mechanism, the excessive deficit procedure (EDP),
is a key element of the EU’s economic governance
framework.

The audit sought answers to the following
question: Is the EDP soundly based and adequately
implemented?

The primary legal basis for the EDP is Article 126
of the Treaty on the Functioning of the European
Union and Protocol No 12 annexed to that
Treaty. These specify the different steps in the
procedure and the reference thresholds. They
are complemented by secondary legislation in
the form of the Stability and Growth Pact, which
was introduced in 1997 and provides operational
clarifications on the circumstances in which an EDP
should be launched.
The recent economic and financial crisis caused
damage, in some cases severe, to EU public
finances, and as a result several EU Member States
were placed under the EDP.

To this end, we focused on procedures launched,
in the period following the emergence of the
economic and financial crisis in 2008, in a sample
of six Member States that were placed under the
EDP at that time (Czech Republic, Cyprus, France,
Germany, Italy and Malta). Member States that
were the subject of other audits being carried
out by the ECA in the context of EU financial and
economic governance (such as Greece, Hungary,
Ireland, Latvia, Portugal and Romania), or that were
exempted from most of the EDP obligations (the
United Kingdom), were excluded from the sample.
Nevertheless, the sample was sufficiently varied
(larger and smaller Member States, both within and
outside the euro area, one Member State under a
financial assistance programme, Member States still
under the EDP at the time of the audit and Member
States where the procedure had already been lifted,
etc.) to provide the basis for an informed opinion
regarding the implementation of the procedure.
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We analysed the Commission’s processes for
validating statistical data and preparing EDP
decisions and recommendations, as well as its
surveillance activity. However, we did not examine
either the appropriateness of the EDP threshold
values or the quality of the measures taken by
Member States to implement the procedure. Our
auditees were therefore Eurostat and DG ECFIN,
and the Member States were addressed only in the
context of information visits to some of the most
relevant national authorities (such as ministries of
finance and national statistical institutes).

Although structural reforms have a growing role
in decisions concerning the EDP, the Commission’s
monitoring of their implementation shows room
for improvement. Similarly, implementation by
the Member States in the sample fell short of
expectations, with the exception of one Member
State after it was placed under a financial assistance
programme.

The main audit findings

Our overall conclusion is that the Commission’s
implementation of the EDP has been only partially
effective. We recognise that the Commission has
made efforts in recent years to adapt and rationalise
the EDP in response to developments in the EU,
and in recent statements it has acknowledged
shortcomings and indicated that it is prepared to
make the necessary improvements.

Lack of transparency is a horizontal issue that recurs
at various stages in the procedure: the quality
assessment of the statistical data submitted by
the Member States on government finances, the
analysis underlying the decision whether or not
to place a Member State under the EDP, and the
assessment of corrective action.
In certain cases this is due to the fact that some
key elements of the process have not been
defined (e.g. the concept of “unexpected adverse
economic events” or a methodological framework
to weigh the impact of mitigating factors that the
Commission takes into account in its assessment)
or that successive reforms of the EDP have made
the rules for its implementation overly complex
(e.g. the introduction of the structural balance as
a benchmark for fiscal discipline; this metric is not
observable and in practice it is subject to frequent
and large ex-post revisions that add uncertainty
to the process). However, we also noted that, even
where clear rules exist, the Commission may decide
to depart from the established procedure (e.g. the
first assessment of action taken six months after the
launch of the EDP).
We also found that the Commission has been
focusing on Member States’ deficits at the
expense of their debt. The debt criterion was only
operationalised in 2012 and is being phased in
slowly (it will not be operational for all Member
States until 2020). However, since the debt
ultimately needs to be repaid or sustainably
refinanced, this aspect should be monitored more
closely, especially in heavily-indebted Member
States, to prevent it from building to unsustainable
levels.

Finally, we consider that the Commission does
not make full use of the available enforcement
instruments.

To address the issues set out above, we recommend
that the Commission:
strengthen the process, increase transparency
and clarify its validation of statistical data,
enhance the transparency and clarity of its
analyses,
ensure that it delivers objective decisions and
recommendations,
prepare more realistic proposals that more
clearly target the problems identified,
make full use of its powers to enforce action,
strengthen its cooperation with Member
States, and
promote the more effective use of surveillance
in its various forms.
Wide coverage
The day after publication, the report was already
very well covered across the EU and in the USA and
Australia. The most significant coverage appeared
in the German, French, Italian and English-language
media, and there were also articles in the Spanish
business media and some major papers in Portugal
and the Netherlands.

Special Report N° 10/2016 continued

At a press conference held on the day the special
report was published, a Commission spokesperson
stated that “the Commission takes very seriously the
work of the ECA, which can contribute positively
to the Commission’s continuous effort to improve
the functioning of the EDP process”, and that
"the Commission already commits to action in
areas where the report identifies challenges and
expresses concerns”.
Milan Martin Cvikl, the ECA Member responsible
for the report, has presented it to the Budgetary
Control Committee (CONT) and to some members
of the Economic and Monetary Affairs Committee
(ECON) of the European Parliament, as well as to
the European Stability Mechanism in Luxembourg.
Other presentations are scheduled, both in Member
States and to a number of committees and working
groups at the Parliament and the Council.
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Special report no 24/2015:
Tackling intra-Community VAT fraud: More action
needed
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By George Karakatsanis, head of private office of Neven Mates
This special report was presented to the European Parliament on 21 April 2016 by Neven Mates,
ECA Member, Georgios Karakatsanis, head of private office and Carlos Soler Ruiz, senior auditor and
head of task

From left to right: Carlos Soler Ruiz, head of task; Josef Edelmann, auditor; George Karakatsanis, head of
private office of Neven Mates; David Kardos, assistant to MEP; Benedek Javor, Member of the European
Parliament, Committee on Budgetary Control (CONT)

The scale of the problem
Value Added Tax fraud is big business and most
of that business is organised crime. EUROPOL
estimates that about €40 to 60 billion of VAT annual
revenue is lost every year to organised crime groups.
So VAT fraud is mostly a criminal issue and stopping
it really matters. There is a particular problem in VAT
fraud that arises in the EU-context when there are
intra-community transactions due to the existing
mechanisms for trade in the single market which
fraudsters exploit.
The underlying causes of fraud: VAT collection
before and after 1993
The elimination of internal EU borders in 1993 i.e.
the Single Market) was beneficial for many reasons
which need not be repeated in this article, but it
created important challenges in VAT collection.
Previously, border controls ensured that importers
could take over their goods only after paying
VAT, while exporters were allowed to claim VAT
exemption only if customs had accepted their export
declarations. Moreover, national tax authorities were
able to cross-check data in export declarations with
VAT returns.
After 1993, border controls by customs officers
have been replaced by a mandatory exchange of

information on cross-border trade between Member
States. Thus, Member States depend on information
received from other Member States concerning
intra- Community trade to be able to collect VAT in
their territory.
The way it works is that traders within the EU have
to submit a form to their tax authorities in which
they report exports to buyers in other MSs, identified
with their VAT numbers. The tax authorities in the
exporting MS then make these data automatically
available to authorities in the importing Member
States via an electronic VAT information exchange
system called VIES. Importantly, tax authorities in
the exporting Member States have direct interest in
the accuracy of exporters’ declarations, given that
inaccurate reporting by exporters would mean loss
of national revenue.
Under the so-called customs procedure 42 i.e. when
goods are imported in the EU via one Member State
but with final destination in another Member State,
customs authorities do not collect VAT. Instead, it
is the acquirer of the goods in the Member State
of final destination who is obliged to report these
acquisitions and account for the VAT. And it is the
tax representative of the importer who is obliged
to enter data on imported goods sent to another
Member State into the VIES.

Special report no 24/2015 continued

The EU regulation on administrative cooperation
(Council Regulation (EU) No 904/2010)
The EU regulation on administrative cooperation
introduced also others systems of information
exchange on potentially fraudulent transactions,
including Eurofisc (which is a network for exchanging
targeted information on fraudulent companies and
transactions), multilateral controls i.e. the possibility
for more than one Member State tax authorities
to carry out across the border investigations, and
exchanges of information on request or without
prior request using the electronic standard
forms approved by the Standing Committee on
Administrative Cooperation (SCAC). The regulatory
framework of administrative cooperation to combat
VAT fraud in intra-community transactions and how
this is implemented was the basis for the ECA report.
VAT fraud on intra-Community transactions
One of the ways that the intra-Community VAT
system has frequently been abused is under the socalled missing trader intra-community fraud (MTIC).
Under this fraud scheme, a supplier established in
Member State 1 supplies goods (VAT exempted) to
a second company established in Member State 2,
the so-called missing trader. This trader then takes
advantage of the VAT-exempted intra-Community
supply of goods and resells the same goods in the
domestic market of Member State 2, offering very
competitive prices. It can do this because, although
the trader charges VAT to its customer, it does not
remit this to the tax authorities, thereby increasing
its profit margins. Subsequently, the missing trader
disappears without trace, which makes the tax
collection impossible in the state in which goods or
services are consumed.
The weaknesses in the system and the
conclusions of the audit
Even though there is no system that could be
absolutely bullet proof when organised crime
decides to exploit it, the audit found out that the
EU actually has a sound system in place to deal with
this problem. The EU administrative framework,
which has also been referred as the EU anti-VAT fraud
strategy, is a well-designed system. The EU does have
a battery of tools in place to tackle the problem and
some Member States have used the existing tools
with realisable results. However, in typical fashion
of good EU ideas, there are still many weaknesses in
how the strategy is implemented.
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Specifically, there are no effective cross-checks
between customs and tax data to tackle the
fraudulent use of customs procedure 42 and, in these
cases, imports are often not reported in the vital
exchange information system named VIES (our audit
found this to be the case in 18 out of 150 targeted
high risk transactions). In many cases, Customs
authorities did not even check the accuracy of VAT
numbers reported in custom declarations. Moreover,
tax authorities in the Member States in which custom
procedures are conducted do not have built-in
incentives to control whether the tax representative
of the importer has provided accurate recapitulative
statements.
In addition, there is lack of cooperation and
overlapping competences of administrative, judicial
and law enforcement authorities. When such a
situation arises and too many authorities are involved
while effective communication is compromised,
loopholes are created from which fraudsters can
squeeze through their schemes.
Member States opted for a decentralised structure
in the VAT administrative cooperation regulation,
notably in the Eurofisc network where suspicious
traders and transactions should be reported and
subsequently investigated. Each Member State
carries out its own risk analysis on the basis of their
data resulting in a high volume of data exchange
which is low risk or even not fraud related. The ECA’s
auditors noted that this exchange of information
was carried out using Excel spreadsheets which
were prepared individually and compiled centrally
by one person. Unfortunately, such unsophisticated
methods create the risk of lost or wrong information
to be exchanged, a possibility that would have been
almost eliminated if a common and standard dataexchange platform was used.
To exacerbate the problem, the EU’s authorities with
actual investigative power, OLAF and Europol, do not
have access to VAT data due to tax secrecy or other
legal limitations.
How the system could be improved: ECA’s
recommendations:
The results of this audit led to an interesting array
of recommendations which were not addressed
only to the direct auditee who is the Commission
but to the other bodies not audited but with direct
responsibility in the success of the system that is in
place to tackle intra-community VAT fraud.
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- To the Commission:
The ECA recommended that the Commission should
Propose legislative amendments enabling effective
cross-checks between customs and VAT data.
Encourage Member States to address weaknesses
in Eurofisc and better coordinate their policies on
reverse charges1.
Address the question on how to improve the
timeliness of Member States’ replies on information
requests and multilateral controls, the reliability of
the VAT Information Exchange System (VIES) and the
follow up of the findings
Address the question of removing legal obstacles
with Member States preventing the exchange of
information between various authorities at national
and EU level.
OLAF and Europol should have access to VAT
information (VIES) and a common system for
estimating intra-Community VAT fraud should be
further supported.
-To the Council:
The ECA suggests the Council to approve the
Commission’s proposal on joint and several (i.e.
opposite to ancillary ) liability of the suppliers or their
tax representative for VAT losses in the Member States
of destination when , among other circumstances,
they do not report intra-Community transactions in
VIES, and to authorise the Commission to negotiate
and sign Mutual Assistance Arrangements with
countries where most internet service providers are
established.
-To the EU Parliament and the Council:
The ECA proposes to include VAT within the scope
of the Directive on fight against fraud (the PIF
Directive) and the European Public Prosecutor’s Office
Regulation and to grant OLAF clear competences and
tools to investigate intra-Community VAT.
The impact of the ECA’s special report

financial management when they see that their
work has tangible results. This audit and report was
such a case and to achieve this success, there was
a recipe in place with many ingredients. Just as in
many great dishes the recipe consisted of simple
ingredients complementing each other and cooked
to perfection. Firstly, this audit was not the only
one dealing with the subject and will hopefully
not be the last one until at least the audit area is
covered from all angles. Doing so ensured that
prior audit recommendations could be followed up
and placed in context with the new audit and its
results. Secondly, experienced officials with both
performance and financial audit backgrounds in
the field of ‘own resources’ worked together along
with the valuable help of the ECA’s legal service.
This joint effort helped ensure that even Member
State authorities who were sceptical about the ECA’s
mandate would cooperate. Thirdly, the audit team,
with the assistance and tools provided by colleagues
of the audit support Chamber ( CEAD-A) used
visual data analysis2 for a target selection of risky
transactions. This allowed them to identify the VIES
gaps mentioned before and the substantial losses
referred to in paragraph 83 of the Special Report.
Lastly, there was a good communication strategy
which ensured a wide dissemination of the report
and its findings. However and perhaps more
importantly, just as with a great dish, there have
to be appreciative clients to taste it otherwise it
is simply a product for the rats! In this case, both
internally as was evidenced by the interest that
ECA Members put in the results of the report but
also externally, the clients were numerous and
appreciative. The European Parliament’s competent
committee3 (CONT) took on board all of the ECA’s
recommendations and was very supportive of
the audit report. One of the CONT Members (MEP
Benedek Javor) after Neven Mates presented the
report to the CONT, even took the time to visit the
ECA and discuss the report in detail.
However, as was noted in various discussions with
stakeholders, fraudsters do not sleep. There are still
areas in the same domain that deserve an audit and
in the new era of expanding electronic commerce,
the ECA may think about future opportunities to
cover this issue.

It is a great satisfaction for officials fighting along
within the “financial conscience of the EU” to improve
1 The principle of the reverse charge rule is that it shifts the liability
to account for the VAT from the supplier to the customer. This
means that the customer, when identified as a taxable person, would
be liable to pay the VAT to tax authorities instead of to the supplier.
In this case a missing trader cannot default on payment to the
Treasury as it does not collect VAT from its customer.

2 Using ‘Tableau’ - see www.tableau.com
3 Mr Nedzhmi ALI of ALDE, was the Member Rapporteur, Mrs
Ingeborg Grassle of EPP, Chair

Internal audit in agencies of the European Union
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Following the publication of the February 2016 ECA Journal, The Internal Auditor
of the European Commission, Head of the Internal Audit Service (IAS), has
submitted a response to the article Internal audit in agencies of the European
Union written by Mr Radoslav Sinkovič, Head of F4E IAC, with a view to clarifying
and complementing a number of issues raised in this article.

In his article "Internal audit in agencies of the
European Union", Mr Radoslav Sinkovič, Head of
F4E IAC, portrays an image of the organisation of
internal audit in EU agencies which, to a certain
degree, ignores the fundamental choice made by
the EU legislator in the set-up of the governance of
internal audit in EU agencies and other bodies.

it leverages and maintains the great wealth of
knowledge and expertise available in-house. As
and when necessary, the IAS also supports its
audit teams with a range of specialist services, in
particular IT audit support.

Through the adoption of the Financial Regulation
(1605/2002), the EU legislator appointed the
Internal Auditor of the Commission to fulfil the
responsibilities of the internal audit function for
all EU bodies receiving a contribution from the EU
budget, and this position was confirmed in the
subsequent update of the Financial Regulation1.

The IAS audit teams and team leaders are assigned
to portfolios of Agencies and other EU bodies on
which they gain in-depth knowledge and with
which they maintain a constant relationship,
promoting a tailored and informed audit approach
in line with the specific needs of each EU body.
At the same time the IAS benefits from a broad
overview of all entities, which allows it to compare,
identify and disseminate best practices.

The Internal Audit Service (IAS) fulfils its internal
audit responsibilities in EU bodies with complete
independence2, reporting directly to each entity's
management board and director. Therefore, the
IAS does not perform these audits on behalf of
the European Commission. The IAS is the internal
auditor of the Commission and of each individual
EU agency.

Under the relevant legislation the management /
governing Board of an EU body may, in addition,
decide to establish an internal audit capability
(IAC), if considered cost effective and adding value.
The purpose, authority and responsibility of the
internal audit capability are set out in the internal
audit charter approved by the management /
governing board of the relevant EU body.

Since its creation in 2000, the IAS has developed
into a well-established internal audit function
at the forefront of best practices with around 150
professional audit staff. It fulfils its internal audit
responsibilities in compliance with the auditing
standards of the Institute of Internal Auditors (IIA).

The IAS promotes effective cooperation with such
IACs and other audit actors (as well as other major
stakeholders). In line with the requirements of the
delegated regulations and best practice, the IAS
has established a number of mechanisms to ensure
that relevant information relating to EU bodies is
shared effectively and on a timely basis; and that
audit planning, implementation and follow-up
are effectively coordinated with other members
of the EU internal audit community and pertinent
stakeholders (such as the ECA and the EU bodies).

The IAS dedicates one of its three Directorates
specifically to audits in 42 EU bodies consisting of
decentralised EU Agencies and Joint Undertakings,
the EEAS, the EDPS and the European Schools.
Whilst the auditors working in the Directorate
are functionally separated from their colleagues
auditing the Commission, the IAS ensures that
1 The term "EU bodies" encompasses decentralised EU Agencies,
Joint Undertakings, the EEAS, the EDPS and the European
Schools. See articles 208 and 209 of Regulation 966/2012 for
provisions on decentralised EU agencies and Joint Undertakings
respectively. Audit arrangements for the EDPS and the European
Schools are formalised via specific Service level agreements.
2 The Independence of the Internal Auditor is enshrined in
Article 100 of Regulation 966/2012.

Such initiatives include the establishment of:
•

Auditnet, a network which meets twice
per year and provides a constructive and
productive forum for the IAS, IACs and EU body
audit contact persons (where there is no IAC)
to share information, ideas and best practice,
coordinate audit planning and identify common
issues and potential solutions. The IAS Director
responsible for internal audit in the EU bodies
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acts as Chairman of Auditnet and as such is
responsible for the organisational aspects of
meetings and defining meeting agendas.
•

A comprehensive audit training programme
with a view to ensuring continuing
professional education of IAS auditors. This
programme is also open to other members of
the internal audit community.

Conclusion
As the Internal Auditor of EU Agencies and bodies
mandated by the European Parliament and Council,
the IAS carries out its planned audits independently,
coordinating its work with all assurance providers,
the European Court of Auditors (ECA), who are the
external auditors of all EU institutions and bodies,
and the IACs where they exist.
The IAS recognises and appreciates the work
done by the IACs, which contributes to the overall
assurance provided to the audited EU bodies and
their Boards, and which can be a valuable addition
to the internal audit work performed by the IAS. It
is unfortunate that the article of the F4E Head of
IAC gives the impression that the recognition of the
internal audit roles and responsibilities between
the IAS and IACs is not mutual. An impression which
fortunately is not confirmed by the constructive
day-to-day cooperation between the IAS and the
IACs in various EU bodies.
The IAS believes that this contribution to the
ECA journal allows the reader to possess a more
accurate and complete picture of the governance
of internal audit in EU agencies and other bodies.

Blockchain and audit
By Christine Stark, principal manager - Professional training
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Christine Stark,

Introduction
Blockchain, the technology behind Bitcoin, could
have a profound effect on the auditing profession,
and may become an integral part of the audit
process. Blockchain is a “disrupting technology” in
several fields, potentially including audit. Should the
ECA start to prepare for this new technology, and get
ready to play a leading role in this emerging field?
Blockchain
Blockchain is a tamper-proof publicly distributed
ledger. From an accounting point of view, it is a
triple entry accounting system: double-entry plus
a cryptographic seal [TE]. Here is not the place for
an in-depth discussion of the technical details. The
articles in The Economist referenced below [E1][E2]
give a good overview of what blockchain is, although
they do not contain the word “audit” even once. From
an auditor’s perspective, it seems paradoxical that
The Economist does not devote any attention to the
relevance of blockchain to audit. However, a number
of other publications have begun to consider how
blockchain might relate to the audit profession; a
selection of articles are referenced below.
How does blockchain work? In short, timestamped
transactions are gathered into a block that contains
the hash of the previous block, hence forming a
chain of blocks down to the “genesis block” (the first
block). There is no central database: each node in the
network (each participant) has at least a partial copy,
so no one can tamper with the ledger. More generally,
this eliminates the need for a trusted third party such
as notary or clearing house.
The technology behind blockchain needs refinement
to allow it to be scaled up from Bitcoin to recording
very large quantities of financial transactions. For
example, R3, a financial technology company [R3], is

currently leading a consortium of 42 banks to create
a system with these capabilities and characteristics.
The future of audit?
Blockchain may have an impact on the audit
profession. It is hard to foresee what the profession
might look like in the future, but it will probably be
different from today. In the future, auditors may have
to deal with concepts such as real-time automatic
auditing.
A rush seems to be getting underway: although the
paper which introduced Bitcoin [SN] was published
in 2008, practically no literature on applying
blockchain to audit was published before 2015.
This is now changing: for example, initiatives are
beginning to come from the large auditing firms
[MS][PR][RD].
It is possible that different interest groups will soon
start vying to gain advantage positions in this new
frontier by promoting their own proprietary solutions.
Should the ECA make an early start, acting quickly to
shape and favour neutral non-proprietary solutions?
Once a product moves towards a monopoly position
it is nearly impossible to displace.
Human resources
Future competitions for recruiting ECA auditors may
need to assess candidates' familiarity with blockchain
in an audit context. The ECA's professional training
service may also need to consider training some of
the ECA’s current members of staff in blockchain.
Next steps at the ECA?
As a next step, the ECA could consider forming a
working group to begin coordinating any existing
internal expertise and interest in this field, in the
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same way that sought to identify interest among its
auditors in the audit of the Single Resolution Mechanism
for banks.
Blockchain may significantly change the role of trusted
third parties, possibly with particularly far-reaching
consequences for finance, accounting and audit. Should
the ECA aim to play a leading role in shaping a level
playing field for its use in the audit profession?
References
• [E1] The Trust Machine, The Economist
http://www.economist.com/news/
leaders/21677198-technology-behind-bitcoin-couldtransform-how-economy-works-trust-machine
• [E2] The great chain of being sure about things, The
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• [MS] How Blockchain Tech Will Change Auditing for
Good, M. Spoke,
https://www.coindesk.com/blockchains-and-thefuture-of-audit
• [PR] Deloitte Explores Blockchain Tech for Client
Auditing, P. Rizzo
https://www.coindesk.com/deloitte-blockchainauditing-consulting
• [R3] R3
http://r3cev.com
• [RD] Rubix
http://rubixbydeloitte.com
• [SN] Bitcoin: A Peer-to-Peer Electronic Cash System, S.
Nakamoto
https://bitcoin.org/bitcoin.pdf
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Le nouveau cadre européen de protection
des données
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Par Dominique Savonitto, assistante, Simonette Ricci, secrétaire et Johan Van Damme,
délégué à la protection des données

Johan Van Damme

Dominique Savonitto

Simonette Ricci

Destinée plus particulièrement aux Délégués
à la Protection des Données (DPD/DPO) et aux
Correspondants à la protection des données, une
présentation sur le nouveau cadre européen de
protection de données (RGPD ou General Data
Protection Regulation : GDPR) par un représentant
du Contrôleur Européen à la Protection des
Données (CEPD/EDPS) s’est tenue le 3 mars dans les
locaux de la Commission à Luxembourg. Depuis la
proposition de la Commission en 2012 d’actualiser la
Directive 95/46 jusqu’à ce que la tripartite législative
(Commission, Parlement et Conseil) ait trouvé un
accord pour le futur règlement en décembre dernier
en y portant presque 4.000 amendements, de
nombreuses données personnelles ont été traitées
et transférées.
Pourquoi une nouvelle législation ?
Premièrement parce que la Directive de 1995
est transposée différemment dans chaque
législation nationale des États Membres.
Respecter chaque législation locale ou nationale est
problématique pour des sociétés présentes dans
plusieurs États Membres.
Deuxièmement parce que la législation actuelle
n’est plus adaptée aux nouvelles technologies
telles que la biométrie, la facilité de traitement des
données génétiques, les services à la toile (cloud),
les appareils mobiles, les télécommunications et
la digitalisation, omniprésentes dans notre vie
quotidienne et au travail.
Troisièmement pour que les citoyens reprennent le
contrôle sur leurs données personnelles.
Quel cadre légal pour les Institutions Européennes?
Les Institutions Européennes sont sujettes à une
législation depuis 2001 avec la mise en place
du Règlement 45/2001. Ce Règlement est plus
moderne que la Directive de 1995 et comble
quelques-unes de ses lacunes en introduisant
une seule autorité de contrôle (le CEPD/EDPS)
pour toutes les Institutions, Agences et autres

ECA-Data-Protection@eca.europa.eu

organes, la désignation obligatoire d’un Délégué
à la Protection des Données (DPD/DPO) dans
chacune de ces organisations et la prise en compte
de certaines mesures de sécurité et solutions de
télécommunication.
Pour l’instant, les Institutions Européennes sont
exclues de la proposition de nouveau Règlement.
Mais, dès son entrée en vigueur, la Commission
doit présenter sans tarder une proposition pour
remplacer le Règlement 45/2001 par un nouveau
Règlement en ligne avec le RGPD/GDPR.
Qu’est-ce qui est nouveau ?
Cet article n’a pas l’intention d’énumérer tous les
changements apportés par le Règlement comparé
avec la Directive de 1995. Il vous présente quelques
nouveaux concepts et principes qui auront un impact
sur la Cour ou qui seront importants pour la plupart
des utilisateurs des services de télécommunication,
services offerts par Internet ou autres services
digitaux...
1) En remplaçant la Directive par un Règlement,
cela implique qu’il n’y aura plus qu’un seul
texte législatif dans toute l’Union Européenne
applicable à toute société offrant des biens ou
des services qui traite des données personnelles
sur le territoire de l’Union Européenne, même si
cette société est localisée en dehors de l’UE.
2) De nouveaux concepts seront introduits par le
Règlement, suite à l’avancement des différentes
technologies depuis 1995 pouvant avoir un
impact négatif sur des individus. Ce sont le
profilage des individus (activement utilisé
actuellement par les fournisseurs d’appareils
mobiles, réseaux sociaux, services Internet
souvent gratuits mais pas nécessairement), la
pseudonymisation des données, la fuite des
données (data breach), les données génétiques
et biométriques.
3) En plus de ces nouveaux concepts, de nouveaux
principes seront également introduits comme
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la responsabilité des sous-traitants, la
portabilité des données d’un fournisseur vers
un autre, le droit à l’oubli, le droit de ne pas
être soumis à un profilage,
ainsi que l’accountability (se porter garant) du
responsable du traitement ce qui signifie que
celui-ci devra pouvoir démontrer que :
- toutes les mesures ont été prises pour
informer les personnes concernées de leurs
droits,
- qu’une analyse d’impact sur les personnes
concernées a été effectuée avant le début du
traitement
- qu’une gestion des risques a été faite
- et que les mesures de sécurité nécessaires
ont été mises en place suite à cette analyse
d’impact et ceci dès la phase de la planification
« privacy by design » (tout ceci ayant été
documenté).
4) Le consentement aux personnes dont les
données personnelles sont collectées, devra
être demandé explicitement, après les avoir
informées de leurs droits, de(s) (l’)objectif(s)
du traitement, du nom du responsable du
traitement, de la période de rétention de ces
données, à qui ces données peuvent être
transférées et ce dans un langage clair et simple
et non plus dans des dizaines de pages de
jargon juridique. La preuve de ce consentement
devra être sauvegardée jusqu’à la fin du
traitement.
5) En ce qui concerne les transferts de données
en dehors de l’EU, de nouvelles mesures de
précaution devront être appliquées. En effet,
suite à la surveillance en masse des européens
à travers les données qui étaient détenues par
des sociétés américaines (Amazon, Google,
Facebook, etc.), l’accord « Safe Harbour » entre
l’EU et les États-Unis a été annulé par la Cour de
Justice de l’UE.
Pour l’instant, il n’y a pas encore de nouvel
accord, malgré la proposition de « Privacy
Shield » de la Commission et des États-Unis. En
effet, ce projet fortement critiqué par plusieurs
organisations européennes de protection
de données, nécessite l’opinion d’autres
autorités européennes (GT29/WP29= autorités
nationales de la protection des données +
CEPD/EDPS + Commission européenne ;
Parlement Européen). Cela signifie que, pour le
moment, le transfert de données personnelles
vers les États-Unis est quasiment impossible.
Même si le nouvel accord entre la Commission

et les États-Unis entre en vigueur, les Institutions
Européennes, Agences et autres organes
devront s’assurer que les transferts des données
personnelles vers des géants de l’Internet seront
bien couverts par l’immunité diplomatique
et en bénéficient grâce aux Traités de l’EU et
Protocole et immunités.
6) Les mesures de sécurité pour le traitement
des données personnelles aussi bien en repos
(stockage) qu’en transfert (entre bâtiments/
serveurs/réseaux/appareils) deviennent
obligatoires et devront être conformes à
l’« état de l’art». En cas de fuite de données
personnelles, le responsable devra le signaler
à l’autorité de contrôle et chaque individu
concerné par la fuite (avérée ou potentielle) de
ses données personnelles devra être informé
par ce responsable.
7) Puis le règlement introduit également la
notion de sanctions, pouvant aller de l’arrêt
du traitement par le contrôleur jusqu’à des
amendes administratives (max. 4% du chiffre
d’affaire ou 20 millions d’euros).
Quelles conséquences concrètes pour la Cour ?
Concrètement, les responsables des traitements
des données personnelles seront obligés de
documenter, avec l’aide du DPO, l’analyse
d’impact sur la vie privée des personnes (informer
les personnes de leur intention de traiter leurs
données, identifier et enregistrer les risques
potentiels, documenter et implémenter les mesures
de sécurité nécessaires pour réduire certains risques
et potentiels impacts négatifs pour ces personnes).
Concernant le profilage, la Cour n’en fait usage et ne
traite pas de données biométriques et génétiques.
La Cour a mis en place, dès 2014, une procédure de
notification de fuite de données.
Depuis plusieurs années, la Cour a implémenté les
mesures de sécurité appliquées aux données
personnelles et le droit à l’oubli, mais elles seront
revues dès que le nouveau Règlement sera en
vigueur afin de s’assurer que tous les traitements
respectent les nouvelles exigences.
À ce jour, rien ne spécifie si les Institutions
Européennes (dont fait partie la Cour) seront
soumises aux sanctions et surtout aux amendes
administratives basées sur le budget de l’Institution.

"Roads to Europe"
A conference to celebrate the English version of the Book “Roads to Europe – Heinrich
Aigner and the genesis of the European Court of auditors” written by Laura Christine Ulrich
and published by the Publications Office.
20 April 2016
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By Rosmarie Carotti

From left to right: María Luisa Sánchez Barrueco, University of Deusto;
Klaus-Heiner Lehne, ECA Member; Vítor Caldeira, ECA President and
Paul Stephenson, University of Maastricht

Laura Christine Ulrich, University of Munich

The programme
i) Klaus-Heiner Lehne (ECA Member) – Opening and welcome speech
ii) Laura Christine Ulrich (University of Munich) – Roads to Europe – Heinrich Aigner
and the genesis of the European Court of auditors
iii) Paul Stephenson (University of Maastricht) – Sixty-five years of auditing Europe –
Patterns and turning points
iv) María Luisa Sánchez Barrueco (University of Deusto) – The European Court of
auditors as an Institution - In theory and in practice
v) Vítor Caldeira (ECA President) – European Union accountability and legitimacy–
The contribution of the European Court of auditors – Concluding remarks

Klaus-Heiner Lehne, ECA Member called “Roads to
Europe” the first comprehensive work of the genesis
of the ECA and introduced the other three speakers
who all had been awarded joint grants of the ECA
and the University Institute of Florence for their for
their researches on European public finances and on
the historical development of the "external control"
function in the EU context.
The book written by Laura Christine Ulrich takes a
biographical approach and describes how during
his career as an MEP in the multi-level European
system, Heinrich Aigner increasingly found himself
caught between federal interests in Bavaria’s
European policy and his day-to-day experience in
the European Parliament in regard to the problem of
the European Communities.

Her book focuses primarily on Aigner’s politics in
the field of budgetary control at the European level
and addresses the question of why and how the
European Community’s external audit function was
reformed and institutionalized with the creation
of the ECA. She considers the contexts of the time,
Aigner’s networks and his spheres of activity in
order to determine how much room for manoeuvre
an individual had at the European level. And she
analyses Aigner’s motives and contribution.
Aigner wrote in 1978: "Yet the establishment of the
European Court of Auditors deserves more attention
than it has garnered so far. I should point out that
this is the first time that the European Parliament has
itself brought about a change in the Community’s
institutional landscape.”
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Paul Stephenson, from the University of Maastricht
took a broader approach to audit governance and
the ECA’s role in it while examining five historical
phases: early 1950, late 1960, mid 1980’s and mid
1990’s.
In particular he identified the following phases
of audit governance. The period 1952-1972 was
characterised by the struggle for legitimacy and
independence.
A common audit culture was being forged from
1973 to 1991 facing up to the institutional conflict
between ECA and European Parliament.
1999 provided assurance and in the years 20002008 there was consolidation of tasks between the
ECA-EP- and OLAF (the anti-fraud office).
In the years to follow and until 2016 the issue
seemed to be how to take higher risks and to be
more responsive in the light of the global crisis.
María Luisa Sánchez Barrueco from the University of
Deusto, gave an insight into institutional evolutions
and asked provocatively if it is so important to be
an institution. She recalled the ECA’s long battle to
be recognised as such and questions whether today
the institution is using the full range of its powers.
While recognising the new pro-active stand of
the ECA, she identifies some areas which need
attention: the attitude of the ECA towards the
consultative power, the reluctance to use its legal
standing and the “link to the EU budget” in nonbudgetary audits.
President Caldeira presented his concluding
remarks. The ECA cannot ignore the founding
principles and keeps the interests of the citizens
in mind. It also needs to keep developing its audit
and reporting, to anticipate changes and to use
its work to influence positively. The ECA has to
secure its place and institution by making effective
contributions and actively being engaged with its
partners.
To quote President Caldeira: “We need to consider to
what extent the Commission’s reporting on regularity
and results achieved by the EU budget should become
the starting point of our annual audit.
To some extent, our compliance and performance
audits have been filling a gap in the EU’s financial
reporting arrangements.
As you know, the Maastricht Treaty gave the ECA
the obligation to provide assurance on legality and

regularity. But it did not give the Commission the
corresponding obligation to report on legality and
regularity.
Through our Statement of Assurance work, we
developed a tool for doing that. Our approach to
estimating the error rate in payments has greatly
influenced the approach the Commission is
developing.
And we now have a similar opportunity to shape
developments in performance budgeting and
reporting through our work.
Finally, we have an opportunity to help improve EU
accountability and public audit arrangements.
The budget is being used in new ways. And new
sources of finance are being set up alongside the EU
budget to finance the attainment of EU objectives.
In fact, the current circumstances are reminiscent
of those that led to the ECA’s establishment. Then
the fragmented funding arrangements of the
Communities were consolidated to form the EU
budget.
In recent years, each new crisis seems to lead to the
establishment of a new fund, outside or alongside the
EU budget.
In this context, the European Union needs its audit
institution to be a strong, independent advocate for
improving EU accountability to citizens. And that
is the strategic priority that is currently guiding our
institution.”

“Roads to Europe”

is available at the Publications
Office of the European Union
ISBN 978-92-9241

Who was Dr H. Aigner?
By Rosmarie Carotti

A large number of seminars
at the ECA take place in the
Aigner room but have you
ever asked yourself who
Heinrich Aigner was, the
man whose photo hangs on
the wall in that very same
room?
Dr Heinrich Aigner

Dr Heinrich Aigner was the
founder of our institution
and a Member of the European Parliament. As from
1973, when he was Chairman of the European
Parliament’s Budget Control Committee, he
campaigned vigorously for a Community audit body.
It was at his instigation that the European Court of
auditors was established by the Treaty of Brussels of
22 July 1975.
I had the opportunity to get to know this exceptional
man and to have lengthy discussions with him. As
a German soldier he had fought in the trenches at
Monte Cassino. When he stepped out for a moment
to have a smoke his position took a hit. When he
returned all his comrades were dead. This experience
made a deep impression on him and strengthened
his faith.
I once asked him whether he was satisfied with
what he had achieved in 25 years as a member of
the European Parliament. He replied "No, that would
be going too far, of course, but I know that Europe,
which has been growing apart for centuries, cannot be
welded into a homogenous whole in just a few years.
You must not forget that I belong to the generation
that fought gun in hand in the last war against the very
colleagues I sit with today in the same political group,
against whom I had to fight to defend my life and that
of my fellow soldiers. And it is just the same for the
others. I was taught in school, and you mustn't forget
that either, that France was Germany's arch-enemy.
The French, conversely, were taught that the Germans
were their hereditary enemy. And today, if you read the
latest survey in “Le Monde”, both countries rank each
other top of the popularity scales. This is truly a miracle.
This is a process of reconciliation which not even I could
have dreamed of 10 to 15 years ago.”
At that time there were fears that Europe might
disintegrate. People were talking of a two-speed
Europe. There was talk of a pan-European union,
of one Europe/ European Community, and then
again of NATO. Even then Dr Aigner was remarkably
farsighted. To quote some parts of our conversation
at that time:
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“If you examine our Eurobarometer results you will see
that commitment to Europe is actually on the increase.
We have only one problem – the peoples of Europe
do not identify this commitment with the Brussels
bureaucracy and that is where we run into difficulties.
That's our problem. But I must say that, in all the
discussions I have, with young people as with older age
groups, I find again and again that everybody is saying
My God, just to think that we have at last overcome
these world war situations! That is the true miracle. But
if you now look at the other part of Europe, just a few
kilometres away - there they also had two world wars,
they also had to cope with Stalin and Hitler, they also
have a military alliance, they also have an economic
alliance, but there hatred is on the increase, there
is confrontation between one people and another,
borders are being made impassable with mines. Yet in
our part we have the greatest reconciliation process
that has ever taken place in the world. And the borders
are not even there anymore.”
“In areas where America and Europe cooperate we
have not become the accomplices of oppressed peoples
but have become their hope of liberation. And where
we do not cooperate … let me just give one simple
example: utilising agricultural surpluses. Why don't we
create a cartel? Instead of that we compete with each
other, ruin prices and the Communists laugh at the
way we flog our agricultural produce dirt cheap. The
Soviets sell these products to their consumers for three
or four times the price. We have been a bit crazy when
we have not pulled together. This is not about rivalry,
or the Atlantic Alliance versus the Community; on the
contrary, it is the sum of diverse positions.”
I believe we had this discussion in 1986. When
asked about the role of our Court of Auditors and its
cooperation with the European Parliament’s Budget
Committee, Dr Aigner said, "You must realise that
previously we never had a Court of Auditors at all; those
of us who created the Court of Auditors are considered
to be blackmailers. And I have to say, in this short time
the Court of Auditors has developed fantastically. Of
course, it is clear that it is not yet quite what we are
dreaming of but parliamentary control has not yet
taken the form that I would like to see, either. Of course,
that is also a lengthy process, but I can say one thing:
through this parliamentary control in close cooperation
with the Court of Auditors – and we work very well
together – we have already saved the European
taxpayer hundreds if not thousands of millions. And
that certainly is a success. However, the most important
thing, and the very reason why I am in favour of
controls, is for us to apply Community law in the same
way everywhere. That is really the main problem.”
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The leaving ECA Members:

Igors Ludborzs

Jan Kinšt

Augustyn Kubik

Milan Martin Cvikl

Council appoints five ECA Members:
On 21 April, the Council of the European Union appointed five Members of the ECA for the period from
7 May 2016 to 6 May 2022, on the basis of the proposals by their respective Member States and after
consultation with the European Parliament. The terms of office of the ECA Members are renewable.

Mandate renewed
Ladislav Balko (Slovakia)

Mihails Kozlovs (Latvia)

Janusz Wojciechowski (Poland)

Jan Gregor (Czech Republic)

Samo Jereb (Slovenia)

A
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The ECA says:
Hello to:

Goodbye to:

Agota KRENUZ
Benny FRANSEN

Nejc GABRIC
Olivier JENTRELLE
Paris KAKLAMANOS
Laszlo PUCH
Andreja ROVAN
Jozsef VERESS
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Is the Commission’s system for performance
measurement in relation to farmers’ incomes well
designed and based on sound data?
The incomes and standard of living of farmers are a particular focus of the EU’s
common agricultural policy. Almost one-third of the EU budget is still directly
or indirectly dedicated to supporting farmers’ incomes. The Court examined the
system, which the Commission set up to measure the incomes of farmers and the
performance of the EU measures aimed at supporting their income. The Court
observed that the system is not sufficiently well designed and that the quantity and
quality of statistical data used to analyse farmers’ incomes has important limitations.
The Court recommends that the Commission develops a more comprehensive
framework for providing information on the incomes of farmers and enhances the
present arrangements for assuring the quality of income data. The Commission
should also define from the outset appropriate operational objectives and baselines
against which the performance of the EU measures aimed at supporting farmers’
incomes can be compared.
This report was published on 7April 2016 and is available on our website www.eca.
europa.eu.

Special Report
N° 03/2016

Combatting eutrophication in the Baltic Sea: further
and more effective action needed
The Baltic Sea is one of the world’s most polluted seas. Combatting eutrophication,
which is caused by nutrient loads mainly from agriculture and urban waste
water, poses a significant challenge. Under the Helsinki Convention, all bordering
EU Member States and non-EU countries, as well as the EU, are engaged in the
environmental protection of the Baltic Sea. The EU legal framework requires Member
States to implement measures to combat excessive load of nutrients and to achieve
the good environmental status of marine waters. The EU co-finances some of those
measures. The Court examined whether the EU actions have been effective in
helping Member States to reduce nutrient loads into the Baltic Sea. We concluded
that these actions have led to limited progress towards the nutrient reduction in the
Baltic Sea. We make number of recommendations to improve the effectiveness of the
actions combatting eutrophication in the Baltic Sea.
This report was published on 12 April 2016 and is available on our website www.eca.
europa.eu.
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The European Institute of Innovation and Technology
must modify its delivery mechanisms and elements
of its design to achieve the expected impact
The European Institute of Innovation and Technology (EIT) has the ambitious
objective to strengthen the links between education, science and business and
thus be a driver of innovation in the EU. We conclude that, despite a valid raison
d’être, the EIT’s complex operational framework and management problems have
impeded its overall effectiveness. We identified several weaknesses in the EIT’s
funding model, the reporting arrangements between the EIT and the Knowledge
and Innovation Communities, and the financial sustainability of the latter. Seven
years after its inception, the EIT is not yet fully operationally independent from the
European Commission. This has hampered its decision making. We conclude that if
the EIT wants to become the ground-breaking innovative institute it was originally
conceived to be, legislative and operational adjustments are required to better foster
the EU’s innovation potential.
This report was published on 14 April 2016 and is available on our website
www.eca.europa.eu.

Special Report
N° 06/2016

Eradication, control and monitoring programmes to
contain animal diseases
Animal diseases can spread rapidly, causing significant economic costs and are a
risk to both animal and human health. The EU has an active animal health policy
and finances Member States’ programmes to eradicate, control, and monitor certain
animal diseases. The Court examined these programmes and concluded that the
Commission’s approach and Member State programmes were generally sound.
There have been several success stories but eradication is a complex exercise and
can take many years. However, there remains scope for improvement. We make
recommendations to the Commission concerning the exchange of epidemiological
information between Member States; the indicators used for veterinary control
activities and cost effectiveness; how wildlife is treated and the availability of
vaccines.
This report was published on 26 April 2016 and is available on our website
www.eca.europa.eu.

Special Report
N° 07/2016

The European External Action Service’s management
of its buildings around the world
The European External Action Service (EEAS) provides office buildings for EU staff
and residences for Heads of Delegation in around 140 EU Delegations around
the world. In this report the Court of Auditors examines whether buildings meet
the needs of the EEAS and provide value for money. It concludes that buildings
generally meet the needs of the EEAS but in some cases do not provide best value
for money: most offices have too much space, the EEAS owns buildings which it no
longer uses and the charges to some organisations renting space in Delegations do
not recover full costs. The audit examines the reasons for these shortfalls and makes
recommendations to strengthen systems, particularly in view of EEAS plans to invest
in purchasing, rather than renting, buildings.
This report was published on 28 April 2016 and is available on our website
www.eca.europa.eu.
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Further improvements needed to ensure effective
implementation of the excessive deficit procedure

Special Report
N° 10/2016

The excessive deficit procedure (EDP) is a key element of economic governance
in the EU. It is used where necessary to correct the trajectory of deficit and debt
in the Member States. For this audit we examined the quality of the EDP in the
difficult recent economic climate, from the data underlying decisions to initiate the
procedure through to the final results. We found that effective implementation is
still a work in progress, but that the Commission is committed to continuing with
the necessary improvements.
This report was published on 19 April 2016 and is available on our website
www.eca.europa.eu. (See article on page 4)

Agencies’ use of grants: not always appropriate or
demonstrably effective

Special Report
N° 12/2016
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Agencies’ use of grants:
not always appropriate or
demonstrably effective
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For the three years 2013-2015, agencies’ overall spending on grants amounted to
740 million euro. The Court’s audit examined the legal compliance and effectiveness
of the systems and control procedures in place for managing grants in five agencies
(approximately 92 % of total grant funding). The Court found that the agencies
audited have in general awarded and paid grants in compliance with the rules.
However, most have not adequately addressed alternative funding options and
consequently grants have not always been the best way to achieve their objectives.
Furthermore, the audited agencies have not adequately measured the effectiveness
of their grants.
This report was published on 21 April 2016 and is available on our website
www.eca.europa.eu.

La sécurité européenne: principaux risques
et menaces
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Présentation donnée par le Général Miguel Ángel Ballesteros de l’Institut espagnol d’études
stratégiques (ieee.es) dans le cadre d’une conférence et formation pour les auditeurs.
16 mars 2016

De gauche à droite : Eduardo Ruiz García, Secrétaire général, Baudilio Tomé Muguruza,
Membre de la Cour, le Général Miguel Ángel Ballesteros et le Colonnel Ignacio Fuente Cobo

Le général Ballesteros, qui était accompagné par le
Colonnel Ignacio Fuente Cobo, a été présenté par
Baudilio Tomé Muguruza, Membre de la Cour.
Le général Ballesteros s'était déjà rendu à la Cour
en 2014 pour présenter la politique de sécurité et
défense commune (voir : Journal Septembre 2014).
Le temps a passé depuis et aujourd'hui, la sécurité
de l'Union européenne est toujours exposée à des
risques et menaces, certains présents de longue
date, d'autres plus récents. Le général a abordé
les principaux foyers de conflit, comme l'Ukraine,
le Moyen-Orient, l'Afrique du Nord et la région du
Sahel, et insisté sur la nécessité pour l’UE de relever
ces défis de manière appropriée afin de protéger
ses populations et ses valeurs.
Le général a d’abord tourné son regard vers l’est
et la stratégie de Putin, ensuite vers le conflit en
Syrie et en Irak et le rôle de la Russie, de la Turquie
et des États-Unis dans cette région. Il a examiné les
risques et menaces venant du Sud avec la présence
de groupes terroristes au Sahel. À la lumière de la
situation en Libye et du récent attentat en Tunisie,
le Sud sera ainsi bientôt au centre de beaucoup de
problèmes.
Le général Ballesteros s’est appuyé sur quelques
études réalisées par l'Institut espagnol d’études
stratégiques. Ces travaux invitent à la réflexion.

Un regard a été porté à la situation énergétique
ainsi qu’aux rapports de force qui se dégagent en
Afrique du Nord, sur la péninsule arabe et en Iran
suite à la baisse du prix du pétrole. Une récession
importante et un malaise interne pourraient naître
et renforcer l’État islamique (EI ou Daesh). Les
conséquences potentielles dans tout le Moyen
Orient ont été discutées.
La différence entre Al-Qaïda et DAESH, les deux
organisations terroristes islamistes structurées qui
se partagent l’influence dans beaucoup de pays a
été mise en évidence. Selon le général Ballesteros,
DAESH veut s’établir au de-là de Al-Qaïda et n’a
qu’un seul leader puisqu’il s’agit réaliser le califat.
DAESH défend non seulement une conviction mais
veut contrôler un territoire et crée pour cela un
véritable système militaire de contrôle.
Déjà aujourd’hui il y a 4,7 millions de réfugiées
de Syrie et 7 millions de déplacés en Syrie. Et, une
autre migration du Sud est en train de se préparer
en passant par la Libye car le pays est divisé et il
manque un gouvernement unique. Cela est un
danger pour l’Europe. L’UE fait des efforts énormes,
mais manque d’une politique commune.
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