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eXecutIve 
SuMMary
I I I .
the f inancia l  c learance procedure,  which 
i s  b a s e d  o n  a u d i t s  c a r r i e d  o u t  b y  i n d e -
pendent  cer t i f icat ion bodies  in  the Mem-
ber  States,  covers  pr imar i ly  the re l iabi l i t y 
o f  t h e  a c c o u n t s  o f  t h e  p ay i n g  a g e n c i e s . 
o n  t h e  b a s i s  o f  t h i s  w o r k ,  t h e  c o m m i s -
s ion makes  i ts  annual  f inancia l  c learance 
d e c i s i o n  a n d  d e c i d e s  w h e t h e r  to  a cce p t 
t h e  a cco u nt s  o f  a  f i n a n c i a l  ye a r  o r  p o s t-
pone their  acceptance unt i l  fur ther  work 
is  done.  the cour t  found that ,  overal l ,  the 
procedure provided the commiss ion with 
s u f f i c i e nt  i n fo r m at i o n  to  t a k e  i t s  a n n u a l 
f i n a n c i a l  d e c i s i o n .  h o w e v e r ,  r e c e n t 
changes  have expanded the scope of  the 
wo r k  o f  t h e  ce r t i f i c a t i o n  b o d i e s  b e yo n d 
an audit  of  re l iabi l i t y  to  include elements 
o f  l e g a l i t y  a n d  r e g u l a r i t y  o f  p a y m e n t s . 
t h e  u s e  o f  s u c h  e l e m e n t s  fo r  a s s u r a n c e 
p u r p o s e s  h a s ,  a s  y e t ,  p r o v e d  t o  b e  l i m -
i t e d .  c e r t i f i c a t i o n  b o d i e s  a n d  d i r e c t o r s 
o f  t h e  p a y i n g  a g e n c i e s  we re  n o t  a l w a y s 
c l e a r  w h a t  w a s  e x p e c t e d  o f  t h e m ,  t h i s 
against  a  background of  annual  changes 
of  the guidel ines  and requirements.

I .
th e  M e m b e r  St ate s’ p ay i n g  a g e n c i e s ,  o n 
behal f  of  the  commiss ion,  pay  out  some 
5 4  b i l l i o n  e u r o  o f  a g r i c u l t u r a l  e x p e n d i -
t u r e  a n n u a l l y .  t h e  f i n a l  r e c o g n i t i o n  o f 
t h i s  e x p e n d i t u r e  b y  t h e  c o m m i s s i o n  i s 
d e t e r m i n e d  t h ro u g h  a  p ro c e d u re  c a l l e d 
t h e  c l e a r a n c e  o f  a c c o u n t s .  t h i s  p r o c e -
d u r e  h a s  e v o l v e d ,  a f t e r  i t s  r e f o r m  i n 
1 9 9 6 ,  f r o m  a n  o r i g i n a l  s i n g l e  c l e a r a n c e 
decis ion re lat ing to  a  par t icular  f inancia l 
year  to  the current  t wo -stage procedure. 
fi r s t l y  t h e  a c c o u n t s  o f  p a y i n g  a g e n c i e s 
are  checked for  accurac y  by cer t i f icat ion 
bodies  in  the Member States  and are then 
s u b j e c t  to  a n  a n n u a l  f i n a n c i a l  c l e a ra n ce 
d e c i s i o n  b y  t h e  c o m m i s s i o n .  S e c o n d l y 
the commission i tsel f  then carr ies  out  the 
confor mit y  c learance procedure  through 
a u d i t s  d e s i gn e d  to  i d e nt i f y  a n d  e xc l u d e 
( i n  l ate r  ye a r s )  p ay m e nt s  n o t  co m p l y i n g 
with the rules.

I I .
th e  co u r t ’s  a u d i t  e x a m i n e d  b o t h  s t a g e s 
o f  t h e  p ro c e d u re  t o  d e t e r m i n e  w h e t h e r 
t hey  met  the  objec t ives  set  and  a l lowe d 
t h e  c o m m i s s i o n  a n d  o t h e r  s t a k e h o l d -
ers  to  ga in  the  necessar y  infor mat ion as 
to  t h e  a cc u ra c y  o f  t h e  a cco u nt s  a n d  t h e 
legal i t y  and regular i t y  of  the agr icultural 
payments.
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IV.
as regards  the conformit y  c learance pro -
c e d u r e ,  w h i c h  c o v e r s  t h e  l e g a l i t y  a n d 
r e g u l a r i t y  o f  t h e  u n d e r l y i n g  p a y m e n t s , 
t h e  co u r t  fo u n d  t h a t  i t  h a d  co n t r i b u te d 
t o  t h e  p ro t e c t i o n  o f  t h e  f i n a n c i a l  i n t e r -
ests  of  the eu,  by excluding over  5  bi l l ion 
euro of  expenditure  in  the past  10  years. 
a n a l ys i s  o f  re ce nt  co n fo r m i t y  d e c i s i o n s , 
h a s  s h o w n  t h a t  ,  w h e r e  t h e  a m o u n t  o f 
f i n a n c i a l  c o r r e c t i o n  c o u l d  h a v e  b e e n 
c a l c u l a t e d  e i t h e r  o n  t h e  b a s i s  o f  a  s p e -
c i f i c  c o r r e c t i o n ,  a n  e x t r a p o l a t i o n  o f 
c o n t ro l  re s u l t s  o r  a  f l a t - r a t e  c o r re c t i o n , 
i n  t h e  v a s t  m a j o r i t y  o f  c a s e s  ( by  v a l u e ) , 
t h e  a m o u n t s  e xc l u d e d  we re  d e te r m i n e d 
on the  bas is  of  f lat - rate  cor rec t ions.  the 
d i f f i c u l t y  w i t h  t h i s  t y p e  o f  co r re c t i o n  i s 
t h a t  t h e y  d o  n o t  p r o v i d e  a n  a d e q u a t e 
b a s i s  t o  d e t e r m i n e  a c c u r a t e l y  t h e  t o t a l 
a m o u n t  o f  i r r e g u l a r  p a y m e n t s  t h a t  a r e 
due to  weak nesses  found in  the systems. 
th e y  a re  t h e re fo re  p e rce i ve d  a s  m o re  o f 
a  s a n c t i o n  o n  M e m b e r  S t a t e s ’ a u t h o r i -
t i e s  t h a n  a n  a c c o u n t i n g  c o r re c t i o n .  t h e 
ex tensive  use  of  f lat- rate  correc t ions  is  a 
consequence of  the commiss ion’s  l imited 
audit  resources  and of  i ts  audit  approach 
a d a p te d  to  t h i s  s i t u at i o n .  a  m o re  a cc u r-
a t e  a c c o u n t i n g  c o r r e c t i o n ,  b a s e d  o n  a 
prec ise  est imat ion of  the  damage to  t he 
co m m u n i t y,  re q u i re s  t h e  co m m i s s i o n  to 
c o n s i d e r  t h e  u s e  o f  o t h e r  m e t h o d s  a n d 
s o u r c e s  o f  i n f o r m a t i o n  f o r  i t s  c a l c u l a -
t ion,  notably  in  cases  when the f inancia l 
consequences  of  system weak ne s s e s  a re 
quant i f iable  and s igni f icant .

eXecutIve 
SuMMary
V.
t h e  c o m p l e t e  c l e a r a n c e  p ro c e d u re ,  a n d 
i n  p a r t i c u l a r  t h e  c o n f o r m i t y  c l e a r a n c e , 
s t i l l  t a k e s  t o o  l o n g  a n d  h a s  b e c o m e 
d i v o r c e d  f r o m  a  p a r t i c u l a r  b u d g e t a r y 
exe rc i s e .  fu r t h e r m o re,  at  t h e  e n d  o f  t h e 
procedure,  the commiss ion does  not  for-
mal ly  recognise,  at  a  given point  in  t ime, 
the expenditure  chargeable  to  a  par t icu-
l a r  b u d g e t a r y  ye a r,  a s  s t i p u l a t e d  by  t h e 
f inancia l  regulat ion. 

VI.
t h e  m o r e  r e c e n t  c h a n g e s  h a v e  b l u r r e d 
t h e  d i s t i n c t i o n  b e t w e e n  w h a t  i s  t o  b e 
a c h i e v e d  i n  t e r m s  o f  r e l i a b i l i t y  a n d 
l e g a l i t y  a n d  r e g u l a r i t y.  I n  o r d e r  t o  b e t-
te r  co m p l y  w i t h  t h e  ove ra l l  o b j e c t i ve  o f 
t h e  p r o c e d u r e  a n d  m o r e  f u l l y  m e e t  t h e 
n e e d s  a n d  e x p e c t a t i o n s  o f  t h e  v a r i o u s 
s t a k e h o l d e r s ,  t h e  c o u r t  r e c o m m e n d s  a 
c o m p r e h e n s i v e  r e v i e w  a n d  s u b s e q u e n t 
refor m of  the  c learance of  accounts  pro -
cedure.
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INtroductIoN

W h at  I s  c l E a r a N c E  O f  ag r I c u lt u r a l 
E x P E N D I t u r E ?

 1 .   agr i c u l t u ra l  e x p e n d i t u re  i n  f i n a n c i a l  ye a r  2 0 0 8  a m o u n te d  to 
s o m e  5 4  b i l l i o n  e u ro,  re p re s e n t i n g  c l o s e  t o  5 0  %  o f  t h e  e u ’s 
p ay m e n t s  i n  t h a t  ye a r.  th e  m a n a g e m e n t  o f  t h i s  e x p e n d i t u re 
i s ,  in  the  main ,  shared bet ween M ember  States  and the com-
m i s s i o n :  a i d  i s  p a i d  b y  t h e  d e s i g n a t e d  n a t i o n a l  a u t h o r i t i e s , 
the so - cal led paying agencies  ( ‘pa’ ) ,  who are  then re imbursed 
b y  t h e  co m m i s s i o n .  t h e  f i n a l  re c o g n i t i o n  o f  e x p e n d i t u re  b y 
the commission is  determined through a  procedure cal led the 
c learance of  accounts.

 2 .   the purpose of  this  procedure is  set  out  in  the financial  regu-
lat ion appl icable  to  the general  budget  of  the european com-
m u n i t i e s 1 a n d  i t s  I m p l e m e n t i n g  r u l e s 2.  a r t i c l e  5 3 b ( 4 )  o f  t h e 
financial  regulation states that the objective of  the procedure 
is  to ‘ensure that the funds are used in accordance with the ap-
pl icable  ru les’ and to  ‘enable  the commiss ion to  assume f inal 
re s p o n s i b i l i t y  fo r  t h e  i m p l e m e nt at i o n  o f  t h e  b u d g e t ’.  a r t i c l e 
4 2 ( 2 ) ( c )  o f  t h e  I m p l e m e n t i n g  r u l e s  d e a l i n g  w i t h  t h e  i m p l e -
m e nt at i o n  o f  a r t i c l e  5 3 b  f u r t h e r  c l a r i f i e s  t h at  ‘ t h e  c l e a ra n ce 
of  accounts  procedure shal l  consist  in  [ the]  establ ishment  by 
t h e  co m m i s s i o n  o f  t h e  a m o u nt  o f  ex p e n d i t u re  re co gn i s e d  a s 
chargeable  to  the budget  …’ 3.

I m P O r ta N t  c h a N g E s  O V E r  t h E  l a s t  
25 y E a r s

  3 .   pr ior  to  1996 the commiss ion took an annual  s ingle  c learance 
o f  a cco u n t s  d e c i s i o n  t h a t  cove re d  b o t h  t h e  re l i a b i l i t y  o f  t h e 
pas’ accounts and the legal ity  and regular ity  of  the underlying 
expenditure.

1 council regulation (ec, euratom) 

No 1605/2002 of 25 June 2002 on 

the financial regulation applicable 

to the general budget of the 

european communities (oJ l 248, 

16.9.2002, p. 1).

2 commission regulation 

(ec, euratom) No 2342/2002 

of 23 december 2002 laying 

down detailed rules for the 

implementation of council 

regulation (ec, euratom)  

No 1605/2002 on the financial 

regulation applicable to the 

general budget of the european 

communities (oJ l 357, 31.12.2002, 

p. 1).

3 Similarly, council regulation (ec) 

No 1290/2005 recalls, in recital 24 of 

its preamble, that ‘the commission 

which is responsible for the proper 

application of community law under 

article 211 of the treaty, should 

decide whether the expenditure 

incurred by the Member States 

complies with community 

legislation’ (oJ l 209, 11.8.2005, p. 1).
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 4 .   this  decis ion was  based on speci f ic  audits  car r ied out  by  the 
commiss ion,  which resulted in  long delays  for  the f inal  c lear-
ance of  the accounts  in  spite  of  the t ime l imit  provided for  in 
the legis lat ion (14½ months  af ter  the c losure  of  the f inancia l 
year) .  the cour t,  in its  Special  repor t  published in 1982,  point-
ed out the fact  that  the delay in completing the work was such 
t h at  t h e  c l e a ra n ce  d e c i s i o n  h a d  l o s t  m o s t  o f  i t s  re l e va n ce.  I t 
concluded that  none of  the f inancial  years  on which a decis ion 
had been made could be considered as  f inal ly  c leared because 
such decis ions  were not  f inal ,  incomplete  or  d isputed 4.

 5 .   the  commiss ion,  in  1991,  set  up a  wor k ing group in  order  to 
address the increasing diff iculties encountered in the clearance 
o f  a cco u n t s  p ro ce d u re  a n d  re p o r te d  by  t h e  d i f fe re n t  p a r t i e s 
concerned.  the work ing group considered that  the s ingle  an-
nual  c learance of  accounts  decis ion created dif f icult ies  in  that 
i t  h a d  to  f u l f i l ,  s i m u l t a n e o u s l y,  a n  a cco u n t i n g  o b j e c t i ve  a n d 
recognit ion that  expenditure  has  been ef fec ted in  accordance 
with communit y  rules.  Based on the reform suggested,  i t  was 
therefore decided to spl i t  the procedure into two separate de -
c is ions :

(a)  an  a n n u a l  d e c i s i o n  cove r i n g  t h e  co m p l e te n e s s ,  a cc u ra c y 
a n d  v e r a c i t y  ( h e r e i n a f t e r  r e fe r r e d  t o  a s  t h e  ‘ r e l i a b i l i t y ’ ) 
o f  t h e  a n n u a l  a cco u n t s  s u b m i t te d  by  t h e  a cc re d i te d  pa s 
(hereinafter cal led ‘ the f inancial  decision’) ;  for  the purpose 
o f  t h i s  d e c i s i o n ,  t h e  co m m i s s i o n  re q u i re s  a  ce r t i f i c a t i o n 
of  those accounts,  to  be conduc ted by independent  audit 
bodies  (cer t i f icat ion bodies,  hereinaf ter  ‘cBs’ ) .

(b)  decis ions on expenditure to be excluded from community 
f inancing because i t  has  not  been ef fec ted in  compl iance 
with  communit y  ru les.  Such decis ions  (hereinaf ter  ca l led 
‘c o n fo r m i t y  d e c i s i o n s ’ )  a re  m a d e  a t  t h e  i n i t i a t i v e  o f  t h e 
co m m i s s i o n  a n d  a re  n o  l o n g e r  l i n k e d  to  e x p e n d i t u re  i n -
curred in a specif ic  f inancial  year,  rather they cover in most 
cases  expenditure  of  several  f inancia l  years.

4 Special report No 25/82 

concerning clearance of the 

accounts of the eaGGf Guarantee 

section (oJ c 313, 29.11.1982).
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 6 .   I n  i t s  1 9 9 4  o p i n i o n  o n  t h i s  re fo r m ,  t h e  co u r t  m a i n t a i n e d  i t s 
preference for  a  s ingle annual  decis ion and,  whilst  recognising 
the problems associated with the extant system (long delays,  in 
par t icular) ,  considered that  the new spl i t- decis ion system was 
a compromise rather than a solution to the clearance problems. 
I n  the inter vening per iod,  the cour t  has  consistent ly  noted in 
i t s  a n n u a l  re p o r t s  t h a t  t h e  t i m e s c a l e  fo r  c l e a r i n g  ove r a l l  e x -
penditure  for  a  given year  had not  been accelerated.

D E s c r I P t I O N  O f  t h E  c u r r E N t  c l E a r a N c E  O f  accO u N t s 
P r O c E D u r E

the process of the current clearance of accounts procedure is as follows:

(a) farmers present claims to an accredited pa in their Member States;

(b) the pa checks these claims and pays the claimant. It then reports expenditure made to the commis-
sion, which reimburses the pa;

(c) the accounts and payments of the pa are examined by an independent body (the cB) which reports 
to the commission in february of the following year;

(d) by 30 april of that year, the commission must decide on whether to accept the accounts (financial 
clearance decision) or to ask for more work to be performed or for additional information;

(e) the commission can then still examine the payments made by the pa. for this purpose, a specific 
directorate within the commission’s directorate-General for agriculture and rural development car-
ries out audits selected on the basis of an annual risk analysis which aim to verify that Member States 
have strictly applied community rules for checking the legality and regularity of the expenditure 
(conformity audits);

(f ) where these conformity audits reveal that expenditure has not been effected in compliance with 
community rules or that Member States have not satisfactorily checked the expenditure in question 
and that this has resulted in a financial loss to the eu budget, the commission can impose a correc-
tion, which in effect is a refusal to reimburse the Member State for payments it has made. any such 
correction proposed by the commission must be notified to the Member States, who have the right 
to invoke a conciliation procedure. only when this procedure has run its course is the commission 
in a position to include a correction in a conformity decision.

B O x  1
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 7 .   the  most  recent  changes  af fec t ing the  c learance of  accounts 
procedure came into ef fec t  in  2007 by means of  the introduc -
tion of  revised regulations5.  these changes refer to legality and 
regular i t y  i ssues  and the commiss ion receives  the  addit ional 
e lements  in  the contex t  of  the f inancia l  c learance.  I n  par t icu-
l a r,  t h e  c B s  m u s t  n ow  ce r t i f y  n o t  o n l y  t h e  a cco u n t s  b u t  a l s o 
t h e  f u n c t i o n i n g  o f  t h e  i nte r n a l  co n t ro l  s ys te m  o f  t h e  pa  a n d 
i n c l u d e  i n  t h e i r  ce r t i f i c at i o n  re p o r t  a n  o p i n i o n  o n  t h e  n e w l y 
introduced statement of  assurance ( ‘Soa’)  i ssued by the direc-
tor  of  the pa.  I n  addit ion,  cBs  must  ver i fy  and val idate control 
stat ist ics  communicated to the commission by Member States 
a n d  a s s e s s  a  n u m b e r  o f  o n - t h e - s p o t  c h e c k s  o f  b e n e f i c i a r i e s 
carr ied out  by pas.

5 regulation (ec) No 1290/2005 

on the financing of the common 

agricultural policy and the 

implementing commission 

regulation (ec) No 885/2006 (oJ 

l 171, 23.6.2006, p. 90) laying 

down detailed rules as regards the 

accreditation of paying agencies and 

other bodies and the clearance of 

the accounts of the eaGf and of the 

eafrd.
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6 In those Member States where 

more than one paying agency is 

accredited, only one was covered 

by the audit, together with the 

corresponding certification 

body. this was the case for 

Germany (Sachsen-anhalt), Spain 

(extremadura), france (aup), Italy 

(aGea), poland (ariMr) and the 

united kingdom (rpa).

 8 .   the fact  that  the current c learance of  accounts procedure con-
s i s t s  o f  t wo  d i s t i n c t  s t a g e s  d e te r m i n e d  t h e  co u r t ’s  a u d i t  a p -
proach.  I ts  scope and objec t ives  have been establ ished tak ing 
i n to  a cco u n t  t h e  s p e c i f i c s  o f  e a c h  o f  t h e  t wo  s t a g e s  a n d  t h e 
p ro c e d u re  a s  a  w h o l e .  t h i s  re p o r t  i s  t h u s  d i v i d e d  i n t o  t h re e 
par ts .

t h E  f I N a N c I a l  c l E a r a N c E  O f  accO u N t s

 9 .   the  audit  assessed the  ro le  of  th e  cB s  an d th e  qual i t y  of  th e 
var ious  assurance  e lements  ( se e  B o x  2 )  p rov i de d by  n at i on al 
e n t i t i e s  a s  we l l  a s  t h e  u s e  m a d e  o f  t h e m .  t h e  q u e s t i o n s  a d -
dressed in  this  contex t  were:

(a)  d oes  the  commiss ion have suf f ic ient  informat ion to  take 
i t s  a n n u a l  f i n a n c i a l  c l e a ra n ce  d e c i s i o n ,  w h i c h  i t  m u s t  d o 
by 30 apr i l  each year?

(b)  d o e s  t h e  f i n a n c i a l  c l e a r a n c e  p r o c e d u r e  w i t h  i t s  v a r i o u s 
components  provide  e lements  of  assurance  in  respec t  of 
legal i t y  and regular i t y  of  under ly ing transac t ions?

 10.   the  f ie ld  audit  wor k  was  car r i e d  out  at  th e  le ve l  of  th e  com-
miss ion and in  se lec ted paying agencies  in  10 M ember  States : 
d e n m a r k ,  G e r m a ny,  G re e ce,  S p a i n ,  fr a n ce,  I t a l y,  t h e  N e t h e r -
l a n d s ,  po l a n d ,  po r t u g a l  a n d  t h e  u n i t e d  k i n g d o m 6.  v i s i t s  t o 
these Member  States  took place bet ween November  2008 and 
May 2009.

 11.   the scope of each of these audits covered the planning,  testing 
and repor t ing by  the  cB,  together  with  the  re levant  under ly-
i n g  d o c u m e nt at i o n .  th e  a u d i t  wo r k  i n c l u d e d  i nte r v i e ws  w i t h 
of f ic ia ls ,  an  examinat ion of  the audit  methodology as  wel l  as 
o f  t h e  wo r k i n g  p a p e r s  o f  t h e  c B,  a n d  te s t s  o f  s e l e c te d  o p e r -
at ions.  also,  the audit  covered the basis  for  the preparat ion of 
the Soa s igned by the direc tor  of  the pa.

 12.   the period under examination included the f inancial  years 2007 
a n d  2 0 0 8 ,  a n d  t o o k  i n t o  a c c o u n t  t h e  i m p l e m e n t a t i o n  o f  t h e 
revis ions that  the commission had introduced in i ts  guidel ines 
dur ing the course  of  2008.  changes made f rom 2009 were not 
included in  the audit .

Scope aNd oBJectIveS
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t h E  cO N f O r m I t y  c l E a r a N c E  O f  accO u N t s

 13.   this  par t  of  the audit  was  planned with a  v iew to determining 
how the commission takes its  conformity decisions and the ex-
tent to which they exclude irregular payments from community 
f inancing.  accordingly,  the quest ions  the audit  was  des igned 
to  answer  were:

(a)  does the conformity procedure al low for a suff icient cover-
age of  expenditure? 

(b)  I s  t h e  f i n a n c i a l  d a m a g e  c a u s e d  to  t h e  b u d g e t  by  t h e  i m -
p a c t  o f  i r r e g u l a r  p a y m e n t s  a d e q u a t e l y  c o m p e n s a t e d  b y 
conformit y  correc t ions?

(c)  are  conformit y  decis ions  taken in  a  t imely  manner?

 14.   the audit  covered in  general  the conformit y  decis ions  1  to  29 
w h i c h  we re  t a k e n  f ro m  1 9 9 9  u nt i l  t h e  e n d  o f  2 0 0 8 .  h owe ve r, 
w h e re  co n s i d e re d  n e ce s s a r y,  t h e  co u r t  fo c u s e d  o n  t h e  l ate s t 
confor mit y  decis ions.  ev idence was  obta ined through f i le  re -
v iew and inter v iews at  the commiss ion.

t h E  c l E a r a N c E  O f  accO u N t s  P r O c E D u r E  a s 
a  W h O l E

 15.   having reviewed in  detai l  each of  the stages  of  the c learance 
of  accounts  procedure,  the audit  then sought  to  evaluate  the 
coverage and results  of  the procedure as a whole,  to determine 
whether it  fulf i ls  its  role,  as defined in the financial  regulation. 
accordingly  the fol lowing quest ions  were addressed:

(a)  does the current clearance of accounts procedure al low for 
the recognit ion of  expenditure  chargeable  to  the budget 
and thus al low for the clearance of  the accounts submitted 
to  the budgetar y  author i t ies?

(b)  does the current clearance of  accounts procedure contr ib -
ute to the protec t ion of  the f inancial  interests  of  the com-
munit y  budget?
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I N t r O D u c t I O N 

 16.   ar ticle 30 of regulation (ec) No 1290/2005 states that the com-
mission’s f inancial  ‘clearance decision shall  cover the complete -
ness,  accurac y and veracity  of  the annual  accounts  submitted’. 
this decision is  based to a great extent on the audit  cer tif icates 
and repor ts  i ssued by cBs  and on the statements  of  assurance 
( ‘Soa’ )  i ssued by direc tors  of  pas.  to this  end,  the commiss ion 
issued guidel ines  that  both cBs  and the direc tors  of  pas  must 
take into account .

part I — the fINaNcIal  
clearaNce of accouNtS

c h r O N O lO g y  O f  t h E  l at E s t  c h a N g E s  tO  t h E  f I N a N c I a l 
c l E a r a N c E  O f  t h E  accO u N t s

the detailed implementation rules applicable from financial year 2007 onwards:

require the cBs to include in their certificates not only that the accounts of the pas are true, complete •	
and accurate, but also that ‘the internal control procedures have operated satisfactorily’;

revise the model report to be followed by the cBs and include specific sections on (i) the verification •	
and validation of the IacS, rural development and ex post7 control statistics; (ii) the respect of the 
financial ceilings in measures subject to quantitative limits; and (iii) the single payment scheme;

require the annual accounts, both in respect of eaGf and eafrd, to be accompanied by an Soa, •	
signed by the person in charge of the accredited pa (normally the director of the pa), on the reliability 
of the pa’s accounts and on the system in place to provide reasonable assurance on the legality and 
regularity of underlying transactions. cBs are also required to issue an opinion on this Soa.

furthermore, important additions were to be applied from financial year 2008.

these additions:

specify the minimum amount of testing expected from cBs in the area of debtors;•	
further develop the requirement for cBs to verify and validate the control statistics communicated •	
by pas and to assess the quality of the underlying on-the-spot controls;

require the Soa to be accompanied by a paper listing concisely the documents and work performed •	
which formed the basis of the Soa, as well as by an analysis of the control statistics. It also requires 
cBs to ‘assess whether the supporting information used in the establishment of the Soa provides 
a sufficient basis and justification for the Soa, and that it is consistent with the information it has 
obtained during the course of its audit’.

7 council regulation (ec) No 485/2008 of 26 May 2008 on scrutiny by Member States of transactions forming part of the system of 

financing by the european agricultural Guarantee fund (oJ l 143, 3.6.2008, p. 1).

B O x  2
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 17.   the accounts,  together with the accompanying statements and 
a u d i t  c e r t i f i c a t e s ,  a re  t o  b e  s u b m i t t e d  b y  M e m b e r  S t a t e s  b y 
1 februar y fol lowing the end of  the f inancial  year8.  By 30 apri l , 
t h e  co m m i s s i o n  m u s t  i s s u e  a  fo r m a l  d e c i s i o n  i n  w h i c h  i t  a c -
c e p t s  ( ‘c l e a r s ’ )  t h e  a n n u a l  a c c o u n t s  o f  t h e  pa s  o r  p o s t p o n e s 
( ‘dis joins’ )  such acceptance to a  later  date.  the decis ion is  tak-
en after a review of the set of  documents submitted by Member 
States  and,  i f  deemed necessar y,  addit ional  b i latera l  quer ies.

 18.   the fol lowing obser vat ions concerning the f inancial  c learance 
o f  a cco u nt s  a re  p re s e nte d  u n d e r  t wo  s e c t i o n s  t h at  cove r,  re -
spec t ive ly,  the  cer t i f icat ion  of  the  re l iabi l i t y  of  the  accounts 
(paragraphs  19  to  24)  and the  ad d i t i on al  wor k  re qu i re d  f rom 
cBs since 2007 in respect of  the legality and regularity of  trans-
ac t ions  (paragraphs 25 to  52) .

O B s E r Vat I O N s

a s s u r a N c E  I N  r E s P E c t  O f  r E l I a B I l I t y  O f  t h E 
accO u N t s  O f  Pay I N g  ag E N c I E s

 19.   as  p re s e n te d  a b ove,  t h e  a n n u a l  f i n a n c i a l  c l e a r a n ce  d e c i s i o n 
taken by the commission covers the rel iabi l i ty  of  the accounts, 
i . e .  t h e i r  co m p l e te n e s s ,  a cc u ra c y  a n d  ve ra c i t y,  a n d  i s  l a rg e l y 
b a s e d  o n  ce r t i f i c ate s  a n d  re p o r t s  i s s u e d  by  c B s  o n  t h o s e  a c -
counts.

 20.   th e  co u r t ’s  a u d i t  o f  a  s a m p l e  o f  c B s  e x a m i n e d  t h e  e x te n t  to 
which their  work provides suff icient assurance for  the commis-
s ion to  take i ts  decis ion and whether  weak nesses  found were 
correc t ly  ref lec ted in  that  decis ion.  the fol lowing paragraphs 
summarise  the main shor tcomings detec ted by the cour t .

8 the financial year as regards  

the eaGf and the eafrd runs  

from 16 october to 15 october of 

the following year.
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R e l i a n c e  o n  t h e  w o R k  o f  t h e  i n t e R n a l  a u d i t  u n i t 

 21.   the audit  found that cer tain cBs rel ied extensively on the work 
of  the internal  audit  units of  the pas without suff icient verif ica-
t ion of  this  work  as  required by I nternat ional  audit ing Stand-
ards.  they e i ther  re l ied par t ly  on work  previously  done by the 
internal  audit  unit  of  the pa (de,  eS) ,  or  requested the internal 
audit  unit  to  carr y  out  par t  of  the test ing on their  behal f  (dk , 
pt,  uk ) 9.

i n s u f f i c i e n t  s u b s t a n t i v e  t e s t i n g  o f  e x p e n d i t u R e  
( i . e.  c h e c k i n g  o f  i n d i v i d u a l  p a y m e n t s )

 22.   I n s t a n ce s  o f  n o n - co m p l i a n ce  w i t h  t h e  co m m i s s i o n’s  re q u i re -
m e n t s 1 0 fo r  s u b s t a n t i ve  t e s t i n g  —  a  k e y  fe a t u re  o f  t h e  a u d i t 
procedures  — included inadequate documentat ion to demon-
st rate  that  the  minimum num b e r  of  in di v idual  p ay me nts  h ad 
been recalculated by the cBs (eS,  It ) ,  insuff icient verif ication of 
s ingle payment scheme ( ‘SpS’)  entit lements 11 and the result ing 
payments  (dk ,  de,  eS ,  It,  uk )  and weak nesses  in  the  wor k ing 
papers prepared by cBs to suppor t  their  audit  conclusions (de, 
el ,  eS ,  It,  pl ,  pt,  uk ) .

i n s u f f i c i e n t  t e s t i n g  o f  d e b t o R s ’ t a b l e s

 23.   t h e  a c c o u n t s  t o  b e  p r e s e n t e d  b y  pa s  i n c l u d e  t a b l e s  l i s t i n g 
cases of  undue payments,  result ing from irregular it ies or cross-
compliance issues,  which are pending recover y and subsequent 
re c re d i t i n g  to  t h e  c o m m u n i t y  b u d g e t  ( ‘d e b to r s’ t a b l e s’ ) .  th e 
rel iabi l i ty  of  these f igures is  impor tant s ince they have a direct 
f i n a n c i a l  i m p a c t  o n  t h e  a m o u n t s  to  b e  re cove re d  i n  a p p l i c a -
t ion of  the recover y  mechanism foreseen under  the c learance 
of  accounts  procedure 12.  cBs are therefore required to test  the 
tables  for  accurac y and completeness.

9 In the particular case of denmark, 

the use of the internal audit unit 

was substantial: the cB only worked 

directly on the substantive testing 

of expenditure and the verification 

of the information system security. 

for all other areas, including the 

assessment of the internal control 

system, the testing of debtors’ 

accounts and the validation of 

control statistics, the cB relied on 

the work and conclusions of the 

internal audit unit. In addition, the 

internal audit unit was involved 

in the selection process of the cB, 

which was finally contracted directly 

by the pa after proposal by the 

internal audit unit.

10 commission’s guideline No 3 

(‘audit strategy’) provides the main 

requirements of the work of the 

cBs, including details on sampling 

methodology and key items to be 

covered by testing.

11 as per article 43 of regulation 

(ec) No 1782/2003, ‘a farmer shall 

receive a payment entitlement 

per hectare which is calculated by 

dividing the reference amount by 

the three-year average number of 

all hectares which in the reference 

period gave right to direct payments’ 

(oJ l 270, 21.10.2003, p. 1).

12 the so-called ‘50–50 rule’,  

by which the commission establishes 

a mechanism for sharing the loss 

resulting from non-recovery of 

debts within reasonable deadlines, 

is foreseen by articles 32 and 33 of 

regulation (ec) No 1290/2005  

(oJ l 209, 11.8.2005, p. 1).
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 24.   S u c h  te s t i n g  w a s  fo u n d  to  b e  i n s u f f i c i e n t  b o t h  i n  re s p e c t  o f 
completeness and accurac y in most Member States vis ited.  the 
main f indings  re lated to  the fac t  that  cBs  had not  ver i f ied the 
t i m e l y  e n t r y  i n t o  t h e  t a b l e s  o f  c a s e s  o f  d e t e c t e d  i r r e g u l a r i -
t ies  and the existence of  suff ic ient  suppor t  for  correct ions and 
wr ite - of fs  booked by pas respec t ively.

I N s u f f I c I E N t  W O r k  tO  s u P P O r t  a s s u r a N c E 
I N  r E s P E c t  O f  l E g a l I t y  a N D  r E g u l a r I t y  O f 
u N D E r ly I N g  t r a N s ac t I O N s

 25.   as indicated earl ier,  the commission has signif icantly extended 
the work required from cBs,  beyond the l imits  of  the rel iabi l i ty 
o f  t h e  a c c o u n t s ,  t o  c o ve r  c e r t a i n  a s p e c t s  re l a t e d  t o  l e g a l i t y 
and regular i t y.  cBs  now have to  cer t i fy  the  sat is fac tor y  func -
t ioning of  the  inter nal  control  procedures,  to  ver i fy  and val i -
date control  stat ist ics  and to assess  the qual i ty  of  on-the -spot 
checks.

 26.   the current procedure,  however,  does not require cBs to ver i fy 
at  the level  of  the f inal  benef ic iar y  that  t ransac t ions  are  e l igi -
ble  and therefore  cBs  do not  include such ver i f icat ion in  their 
substant ive  test ing. 

l a c k  o f  i d e n t i f i c a t i o n  o f  k e y  a n d  a n c i l l a R y  c o n t R o l s  a n d 
l i m i t e d  t e s t i n g  o f  s y s t e m s  a s  t o  t h e i R  R e l i a b i l i t y 

 27.   one of  the key new elements  introduced by the revised regu-
lator y  f ramework  is  the  requirement  for  cBs  to  state  whether 
they have obtained reasonable assurance that  ‘ [ . . . ]  the internal 
control  procedures  have operated sat is fac tor i ly ’ 13.

13 article 5 of commission 

regulation (ec) No 885/2006 of  

21 June 2006 laying down detailed 

rules for the application of council 

regulation (ec) No 1290/2005 as 

regards the accreditation of paying 

agencies and other bodies and the 

clearance of the accounts of the 

eaGf and of the eafrd (oJ l 171, 

23.6.2006, p. 90).



16

Special report No 7/2010 — audit of the clearance of accounts procedure Special report No 7/2010 — audit of the clearance of accounts procedure

 28.   o ne cB fa i led  to  ident i fy  the  main  key  and anc i l la r y  contro ls 
t h a t  s h o u l d  b e  i n  p l a c e  a t  t h e  pa s  a u d i t e d  ( e S ) ,  d e s p i t e  t h e 
c o m m i s s i o n  h a v i n g  p r o v i d e d  a  l i s t  f o r  g u i d a n c e  f o r  s o m e 
s c h e m e s 1 4.  I n  o t h e r s  ( d k ,  e l ,  I t,  p t ) ,  t h i s  i d e n t i f i c a t i o n  w a s 
not  complete.

 29.   In  those cases where key and anci l lar y controls  were identif ied 
by  t h e  c B s,  t h e  a u d i t  fo u n d  t h at  t h e i r  te s t i n g  wa s,  to  a  l a rg e 
ex tent ,  l imited to  a  ver i f icat ion of  the  ex istence of  such con-
t ro l s  ra t h e r  t h a n  a  ve r i f i c a t i o n  o f  t h e i r  a c t u a l  o p e r a t i o n  a n d 
e f fe c t i ve n e s s ,  i . e .  t h at  t h e y  we re  f u n c t i o n i n g  e f fe c t i ve l y  a n d 
t h a t  t h e i r  re s u l t s  re f l e c t e d  re a l i t y  ( d k ,  d e ,  e l ,  e S ,  I t,  p l ,  p t, 
uk ) . 

 30.   In  addit ion,  in  most  of  the cases  where the pa has legit imately 
delegated specif ic functions to outside bodies ( ‘delegated bod-
ies’ ) ,  the audit  found that  the cBs  l imited their  audit  scope to 
the documentat ion avai lable  at  the  centra l  pa (dk ,  el ,  It,  Nl , 
pt )  or  fa i led to  ident i fy  and subsequent ly  test  some of  those 
bodies  (de,  fr) . 

l i m i t a t i o n s  o f  t h e  v a l i d a t i o n  o f  c o n t R o l  s t a t i s t i c s 

 31.   a  s igni f icant  ex tension of  the cB ’s  role  as  regards  legal i t y  and 
regular i t y  i s  that ,  s ince f inancia l  year  2007,  they are  required 
t o  v e r i f y  a n d  v a l i d a t e  t h e  c o n t r o l  s t a t i s t i c s  w h i c h  a r e  t o  b e 
annual ly  communicated by Member States  to the commission. 
these statist ics present,  in a table format,  the results  of  admin-
istrative and on-the -spot checks carr ied out by pas.  In Septem-
ber  2008,  the commission publ ished revised guidel ines on the 
val idat ion work  to  be carr ied out  by cBs.

14 key controls are those physical 

and administrative checks required 

to verify substantive elements, 

in particular the existence of the 

subject of the claim, the quantity, 

and the qualitative conditions 

including the respect of time limits, 

harvesting requirements, retention 

periods, etc. they are performed 

on the spot and by cross-checks 

to independent data such as land 

registers. ancillary controls are 

those administrative operations 

required to correctly process claims, 

such as verification of the respect 

of time limits for their submission, 

identification of duplicate claims 

for the same subject, risk analysis, 

application of sanctions and 

appropriate supervision of the 

procedures.
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 32.   the  rev ised guidel ines  s t i l l  d id  not  fu l ly  spec i fy  the  scope of 
t h e  a u d i t  t a s k ;  i n  p a r t i c u l a r,  w h i c h  e l e m e nt s  o f  t h e  s t at i s t i c s 
need to be ver i f ied and sampled by the cBs.  this  lack of  preci -
sion contributed to the great variabil ity in the scope and depth 
of  the  wor k  done by  cBs  found by  th e  cour t ’s  audi t ,  as  s ome 
cBs opted to  l imit  their  test ing to  only  a  par t  of  the stat ist ics 
inc luded in  the tables.

 33.   t h e  d e p t h  o f  t e s t i n g  s t i p u l a t e d  b y  t h e  co m m i s s i o n  w a s  n o t 
reached in  the major i t y  of  the cBs  v is i ted.  I n  par t icular :

(a)  a  co m p l e te  re co n c i l i a t i o n  b e t we e n  t h e  co n t ro l  s t a t i s t i c s 
communicated to the commission and the underlying data-
b a s e s  w a s  n o t  a c c o m p l i s h e d  ( d e ,  e l ,  e S  ( 2 0 0 7 ) ,  f r ,  a n d 
It ) ;

(b)  some pas did not have complete databases to suppor t their 
control  stat ist ics  in  respec t  of  some IacS and rural  devel-
opment schemes (de,  el,  fr) ;  moreover  in  some cases (dk , 
de,  fr)  the reconci l iat ion between the stat ist ics  communi-
cated and the underlying databases revealed discrepancies 
which were not  proper ly  analysed by the cBs ;

(c )  i n  a d d i t i o n ,  s o m e  c B s  f a i l e d  t o  m e e t  t h e  t a r g e t  f o r  t h e 
minimum number of  inspec tion repor ts  to sample in  order 
to test  the databases underlying the control  stat ist ics  (de , 
N l )  o r  t e s t e d  o n l y  p a r t s  o f  t h o s e  d a t a b a s e s  ( d e ,  e l ,  f r , 
It ) .

 34.   the shor tcomings mentioned above together  with the adverse 
o p i n i o n s  g i ve n  by  s o m e  c B s  ( d k ,  u k )  o n  t h e  re l i a b i l i t y  o f,  a t 
least  a  par t  of,  those stat ist ics,  place s ignif icant  l imitat ions on 
their  use for  assurance purposes by the commission.  a fur ther 
inherent  l imitat ion to  the use of  control  stat ist ics  ar ises  f rom 
t h e  s a m p l i n g  m e t h o d o l o gi e s  u s e d  by  pas  i n  s e l e c t i n g  c l a i m s 
for  on-the -spot  checks.  these methodologies  do not  a l low for 
a  s t a t i s t i c a l  e x t r a p o l a t i o n  w i t h  a  s p e c i f i e d  co n f i d e n ce  l e ve l , 
w h i c h ,  i n  t u r n ,  i m p a c t s  o n  t h e  u s e  t h a t  c a n  b e  m a d e  o f  a ny 
error  rates  based thereon.
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i n s u f f i c i e n t  v e R i f i c a t i o n  o f  o n - t h e - s p o t  c h e c k s

 35.   as  par t  of  the requirement  to  test  the ef fec t ive  func t ioning of 
the internal  control  system and to  ver i fy  and val idate  control 
s t at i s t i c s ,  c B s  a re  re q u i re d  to  c h e c k  a  s a m p l e  o f  o n - t h e - s p o t 
checks.  the guidel ines  require  the cBs  to  check a  minimum of 
10 controls  per  populat ion audited,  either  by re -per forming or 
by accompanying the inspec tors,  with the objec t ive of  assess-
ing the adequac y of  such controls.  only one of  the cBs audited 
(pl)  accomplished the commission’s  requirement.  al l  other cBs 
v i s i te d  we re  b e l ow  t h a t  t a rg e t  a n d  i n  s o m e  c a s e s  t h e i r  wo r k 
was  inadequate  (el ,  fr ,  It ) .  cBs  just i f ied  these  shor tcomings 
by referr ing to the late introduction of the corresponding com-
m i s s i o n  g u i d e l i n e ,  a n d  h i g h l i g h t e d  t h e  d i f f i c u l t i e s  i n h e re n t 
to  s u c h  a u d i t  t a s k ,  n a m e l y  i t s  co s t ,  t i m i n g  a n d  t h e  te c h n i c a l 
exper t ise  required.

 36.   fur thermore,  the cBs vis ited focused on ‘c lassical ’ f ie ld inspec -
t i o n s  a n d  d i d  n o t  c o v e r  o n - t h e - s p o t  c h e c k s  c o n d u c t e d  b y 
‘remote sensing’,  although these comprise a signif icant propor-
t ion of  the total  checks  (de,  el ,  fr ,  pl ,  uk ) .

 37.   the large major ity  of  the cBs v is i ted,  with the exception of  dk 
and It,  chose to  accompany ongoing f ie ld  inspec t ions,  rather 
than se lec t ing a  speci f ic  sample  of  previous ly  car r ied  out  in-
s p e c t i o n s  a n d  r e - p e r fo r m i n g  t h e m .  t h i s  a p p r o a c h  c o m p l i e s 
with the commiss ion’s  guidel ines,  but  presents  the drawback 
o f  e l i m i n at i n g  t h e  ‘s u r p r i s e  e f fe c t ’,  s i n ce  t h e  f i e l d  i n s p e c to r s 
k now they are  to  be evaluated and therefore  such inspec t ions 
may not  be  representat ive  of  the  populat ion being assessed. 
re -per formance 15 of  a  previous check provides a  better  assess-
ment  of  the on-the -spot  checks  carr ied out  dur ing the per iod 
being ver i f ied.

 38.   these f indings concerning the cBs’ asessments  of  on-the -spot 
checks  a lso impac t  on the use that  can be made of  the control 
stat ist ics  t ransmitted to  the commiss ion by pas,  which are  es-
sent ia l ly  bui l t  upon the  resul ts  of  s uch  ch e cks.  th i s  i s  re cog -
nised in  i t s  new proposals  set  out  to  th e  M e mb e r  State s  ( s e e 
the commission’s  reply to paragraph 67),  whereby the commis-
s ion set  out  new condit ions under which i t  is  prepared to l imit 
the amount  of  f inancia l  correc t ions  to  the error  rate  found by 
the Member  State  and repor ted in  i ts  control  stat ist ics .

15 a re-performance of a check 

does not imply that the cB would 

have carry out such task on its own. 

the relevant pa departments and 

equipment would have to be also 

involved in the repetition of a on-

the-spot check previously carried 

out.
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t h e  p a y i n g  a g e n c y  d i R e c t o R ’s  s t a t e m e n t  o f  a s s u R a n c e  —  
a  p o s i t i v e  s t e p,  b u t  a s  y e t  w i t h o u t  s u f f i c i e n t  b a s i s

 39.   as  f rom f inancial  year  2007,  the direc tor  of  each pa is  required 
to submit  to the commission an Soa 16,  stat ing whether  the ac -
counts  presented give  a  t rue,  complete  and accurate  v iew of 
the expenditure and receipts for the f inancial  year and whether 
a  system which provides  reasonable  assurance on the legal i t y 
and regular i t y  of  the under ly ing transac t ions  is  in  place. 

 40.   I n  addit ion,  s ince f inancia l  year  2008,  the direc tors  of  pas  are 
required to disclose the basis on which the Soa has been estab -
l ished by means of  a  l i st  of  documents  used and a  summar y of 
the work carr ied out .  an analys is  of  the control  stat ist ics  must 
form par t  of  the bas is  of  the S oa.

 41.   the cour t  v iews the introduc t ion of  the Soa as  a  posit ive  step 
in  increas ing the accountabi l i t y  and ownership for  the proper 
management  of  agr icultura l  expenditure.  however,  i ts  use  by 
t h e  co m m i s s i o n  fo r  a s s u ra n ce  p u r p o s e s  i s  d e p e n d e nt  o n  t h e 
methodology used for  prepar ing that  statement.

 42.   I n  f inancia l  year  2008,  the weak nesses  found by the cour t  re -
g a rd i n g  t h e  p re p a r a t i o n  o f  t h e  S o a s  l i m i t  t h e  a s s u r a n c e  t h e 
commission can take from them. these l imitations are detai led 
in  the fol lowing paragraphs.

 43.   whilst  the 2008 revis ion of  guidel ine No 4 17 was f i rst  discussed 
at  the meeting of  the committee of  agr icultural  funds held in 
July  2008,  i t  was only presented to pa direc tors  at  the meeting 
in  december  of  that  year,  a f ter  the f inancia l  year  end and less 
than two months before the deadline for  the submission of  the 
accounts.  I t  was  therefore  made avai lable  too late  for  i t  to  be 
proper ly  taken into account  in  respec t  of  f inancia l  year  2008. 
M o re  s i gn i f i c a nt l y,  t h e  g u i d e l i n e  a l s o  s u f fe re d  f ro m  a  l a c k  o f 
d e t a i l  i n  re s p e c t  o f  w h i c h  co n t ro l  s t a t i s t i c s  we re  co n s i d e re d 
most  re levant  and what  t ype of  analys is  was  to  be made.

16 the statement of assurance is 

required by article 8(1)(c)(iii) of 

regulation (ec) No 1290/2005.

17 Guideline No 4 on the Soa to 

be provided by the director of a 

pa pursuant to article 8(1)(c)(iii) of 

regulation (ec) No 1290/2005.



20

Special report No 7/2010 — audit of the clearance of accounts procedure Special report No 7/2010 — audit of the clearance of accounts procedure

 44.   fro m  a  fo r m a l  p o i nt  o f  v i e w,  t h e  co u r t  n o te s  t h at  m o s t  S oas 
e x a m i n e d  we re  n o t  a c c o m p a n i e d  b y  a  s u m m a r y  o f  t h e  wo r k 
per formed to suppor t  the statement (el,  pt )  nor by a quantita-
t ive  analys is  of  control  stat ist ics  (dk ,  de,  el ,  fr ,  Nl,  pt ) .

 45.   I n  s u b s t a n c e ,  t h e  c o u r t  fo u n d  t h a t  t h e  p r e p a r a t i o n  o f  m o s t 
S o as,  a l t h o u g h  m a k i n g  u s e  o f  s e ve r a l  e l e m e n t s  o f  t h e  i n te r-
nal  control  system,  was  not  suppor ted by an assurance model 
e n s u r i n g  t h e  c o v e r a g e  o f  a l l  k e y  c o n t r o l s  a n d  a c c r e d i t a t i o n 
c r i t e r i a  i n  a  s y s t e m a t i c  w a y.  S u c h  a  m o d e l ,  i f  a p p l i e d  b y  pa 
direc tors,  would strengthen the suppor t  for  their  statements.

 46.   an example  of  the  consequences  ar is ing f rom the absence of 
such assurance model is  the case where the Soa is  par tly based 
on ‘sub -Soas’ i ssued by heads of  d i f ferent  depar tments  within 
the pa and these sub -Soas are  in  turn found to  be essent ia l ly 
based on the judgment of  the relevant head of depar tment and 
n o t  s u p p o r t e d  b y  a ny  e v i d e n c e  ( e . g .  a  c h e c k l i s t )  t h a t  wo u l d 
demonstrate  the  bas is  on  whi ch  th e y  we re  p re p are d (el ,  eS) . 
In  one Member State (eS) ,  no sub -Soa was issued for  key func -
t ions  such as  the execut ion of  payments.

 47.   despite  being systematical ly  mentioned by the pa direc tors  in 
t h e  l i s t  o f  d o c u m e nt s  a cco m p a ny i n g  t h e  S oa ,  t h e  a n a l ys i s  o f 
control  stat ist ics,  and in par t icular  of  error  rates,  was found to 
be non- existent  (el ,  eS ,  Nl,  pl) ,  inadequate (de,  fr,  It )  or  in-
complete  (pt,  uk )  dur ing the cour t ’s  v is i ts  to  M ember  States.

 48.   In addition,  a l imited recalculation of error rates was per formed 
by the cour t  and revealed that  in  cer ta in  cases  they exceeded  
2 %, which is defined by the commission as the threshold above 
which a  reser vat ion needed to  be considered for  inc lus ion in 
t h e  S o a  ( e l ,  e S  e x t re m a d u ra ,  I t,  p t ) .  N o  s u c h  a n a l ys i s  by  t h e 
direc tors  of  the pas concerned was found.

 49.   fi n a l l y,  c h e c k s  c a r r i e d  o u t  by  t h e  co u r t  o r  by  t h e  c B s  t h e m -
s e l ve s  o n  t h e  co nt ro l  s t at i s t i c s  re ve a l e d  s h o r tco m i n g s  i n  t h e 
cor responding tables  of  three  pas  that  ca l l  into  quest ion the 
re l iabi l i t y  of  those stat ist ics  (dk ,  el ,  uk ) .
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l i m i t e d  a d d e d  v a l u e  f R o m  t h e  c e R t i f i c a t i o n  b o d i e s ’ o p i n i o n 
o n  t h e  s t a t e m e n t  o f  a s s u R a n c e 

 50.   S i n c e  f i n a n c i a l  ye a r  2 0 0 7 ,  t h e  c B s  a re  a l s o  re q u i re d  t o  i s s u e 
a  separate  opinion on whether  the S o a compl ies  with  the re -
quirements  set  out  by the regulator y  f ramework .  Guidance on 
this work has been provided by the commission in its  guideline 
No 7,  which requires among others that  cBs ver i fy  whether the 
suppor t ing information accompanying the S oa is  adequate. 

 51.   even if  some cBs developed specific work programmes to assess 
the Soa,  in substance no addit ional  audit  work was carr ied out 
to suppor t  that  opinion,  beyond that  which was under taken in 
t h e  co ntex t  o f  t h e  ce r t i f i c at i o n  o f  t h e  a cco u nt s .  as  s u c h ,  t h e 
va l u e  a d d e d  by  t h e  c B ’s  o p i n i o n  o n  t h e  S o a  i s  l i m i te d,  s i n ce 
i t  comprises  l i t t le  more than a  compar ison bet ween the audit 
cer t i f icate and the Soa (dk ,  de,  el,  eS,  It,  uk ) .  In one case (fr) , 
the cB’s opinion did not follow the model required by guideline 
No 7  and in  par t icu lar  d id  not  refer  to  any  assessment  of  the 
bas is  of  preparat ion of  the Soa. 

 52.   the cour t  fur ther  notes  that  the l imitat ions  af fec t ing the use 
of  control  statist ics,  highlighted earl ier  in this  repor t (see para-
graphs 47 to 49) ,  were not  mentioned by the respec t ive cBs in 
their  opinions  on the Soa.
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I N t r O D u c t I O N 

 53.   c o n fo r m i t y  c l e a r a n c e  i n  i t s  p r e s e n t  fo r m  w a s  i n t r o d u c e d  a s 
a  p a r t  o f  t h e  re fo r m  t h at  to o k  e f fe c t  i n  1 9 9 6 .  ar t i c l e  3 1 ( 1 )  o f 
r egulat ion (ec )  No 1290/2005 st ipulates  for  th is  s tage of  the 
procedure that ‘i f  the commission f inds that expenditure … has 
been incurred in  a  way that  has  infr inged communit y  rules,  i t 
shal l  decide what amounts are to be excluded from community 
f inancing …’. 

 54.   from 1999 to the end of 2008, the commission took 29 conform-
ity decis ions and by means of  them excluded a total  amount of 
5 582 mil l ion euro from community f inancing. Graph 1  presents 
the amounts  excluded per  ca lendar  year  in  this  per iod 18.

18 these amounts pertain, however, 

to different preceding financial 

years.
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O B s E r Vat I O N s

t h E  cO m m I s s I O N ’s  cO N f O r m I t y  au D I t s  D O  N Ot 
a D E q uat E ly  cO V E r  E x P E N D I t u r E  a N D  r I s k s

 55.   th e  co m m i s s i o n  d e te r m i n e s  e a c h  ye a r  t h e  m e a s u re s  a n d  t h e 
Member States that  wi l l  be audited for  conformity on the basis 
of  an annual  r isk  analys is  carr ied out  across  the range of  agr i -
cultural  expenditure. 

 56.   to  c a r r y  o u t  i t s  r i s k  a n a l ys i s  fo r  a  s p e c i f i c  ye a r  ( n ) ,  t h e  co m -
miss ion segments  agr icultura l  expenditure  of  the  year  ( n  –  2 ) 
into  separate  ‘audit  f ie lds’ 19.  I n  the centra l  r i sk  analys is  (cr a) 
2008 the commiss ion dist inguished 83 audit  f ie lds  which are 
def ined as  being subjec t  to  a  s imi lar  management and control 
s y s t e m .  a s  t h e  e x p e n d i t u re  u n d e r  t h e s e  a u d i t  f i e l d s  w a s  e f -
fec ted by di f ferent  pas,  these audit  f ie lds  are  ass igned to  the 
pas concerned and form a  so - cal led audit  f ie ld/pa pair  (here -
i n a f t e r  ‘a u d i t  a re a’ ) .  fo r  t h e  p u r p o s e  o f  i t s  2 0 0 8  c e n t r a l  r i s k 
analysis,  the commission identif ied 1 807 audit  areas which are 
c h a ra c te r i s e d  by  d i f fe re nt  r i s k  f a c to r s .  th e  r i s k  f a c to r s  t a k e n 
into considerat ion are the impor tance in  f inancial  terms and a 
number  of  other  r isk  fac tors  such as  the qual i t y  of  the control 
s ys te m s  a p p l y i n g  to  t h a t  a u d i t  a re a  o r  t h e  c h a ra c te r i s t i c s  o f 
the pa.  By combining these r isk  fac tors  the commission deter-
mines the exposure to  r isk  of  each audit  area and quanti f ies  i t 
by  means of  an indiv idual  f igure  (ca l led the ‘composite  r isk ’ ) . 
the individual audit  areas are ranked in decreasing order of  the 
value of  their  composite r isk .  the commission then determines 
i t s  a u d i t  p r i o r i t i e s  o n  t h e  b a s i s  o f  t h i s  l i s t .  th e  f a c t  t h a t  t h e 
f i n a n c i a l  i m p o r t a n ce  p l ays  a  m a j o r  ro l e  i n  t h e  q u a nt i f i c at i o n 
o f  t h e  e x p o s u re  t o  r i s k  i m p l i e s  t h a t  a n  a u d i t  a re a  w i t h  h i g h 
expenditure  is  more l ikely  to  be highly  ranked and audited.

19 the central risk analysis for 

the year 2008 (n) is based on the 

expenditure made in financial year 

2006 (n – 2).
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 57.   t h i s  p ro c e d u re  re s u l t s  i n  a  l i m i t e d  n u m b e r  o f  m e a s u re s  a n d 
pas,  which the commiss ion has  ident i f ied as  pr ior i t ies ,  being 
subjec t  to  i ts  conformit y  audits .  the ex tent  of  the coverage of 
the commiss ion’s  conformit y  audits  carr ied out  in  2006,  2007 
and 2008 is  presented in  Ta b l e  1 .

 58.   th e  t a b l e  s h ows  t h at  co n fo r m i t y  a u d i t s  cove re d  o n l y  p a r t  o f 
the  agr icul tura l  expenditure :  44  % in  2006,  25  % in  2007 and 
4 7  %  i n  2 0 0 8 .  t h e  f a c t  t h a t  o v e r  t h e  t h r e e  y e a r s  t h e  s u m  o f 
the percentages are  above 100 % does not  mean that  a l l  audit 
a re a s  h a d  b e e n  cove re d  i n  t h i s  p e r i o d.  th i s  i s  b e c a u s e  s o m e 
a u d i t  a re a s  h ave  b e e n  cove re d  m o re  t h a n  o n ce  i n  t h e  p e r i o d 
examined.

 cO V E r ag E  O f  E x P E N D I t u r E  By  cO N f O r m I t y  au D I t s

% of expenditure covered

Policy areas1 Main schemes 2006 2007 2008

Intervention on the agricultural markets
Export refunds, fruit and vegetables, milk, public 
storage, wine

48 % 32 % 47 % 2

Direct aid Single payment scheme, SAPS, coupled premiums 50 % 24 % 47 %

Rural development
Agri-environment, mountain areas,  
farm modernisation, diversification

16 % 20 % 45 %

Average 44 % 25 % 47 %

1 the policy areas correspond to the different levels of the directorate-General for agriculture and rural development’s activity 

based budgeting (‘aBB’).
2 the percentage shown differs from the one published in the commission’s directorate-General for agriculture and rural 

development ‘annual activity report 2008’ (54 %). this because the court compared gross values for both amounts audited and  

paid whilst the commission compared the gross amounts audited to the net amounts paid.

Sou rce :  Table underlying the information published on page 92 of the Commission's Directorate-General for Agriculture and Rural Development  
‘Annual Activity Report 2008’.

 

ta B l E  1
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20 article 31(4)(a) of regulation (ec) 

No 1290/2005.

 59.   the commiss ion’s  abi l i t y  to  exc lude expenditure  not  made in 
c o n fo r m i t y  w i t h  c o m m u n i t y  r u l e s  t h r o u g h  i t s  c o n fo r m i t y 
audits  i s  fur ther  l imited by  the so - cal led ‘24-month rule’ that 
is  embodied in  the regulat ion 20.  the rule  states  that  ‘ f inancing 
m a y  n o t  b e  r e f u s e d  fo r  e x p e n d i t u r e  w h i c h  i s  i n c u r r e d  m o r e 
t h a n  2 4  m o nt h s  b e fo re  t h e  co m m i s s i o n  n o t i f i e s  t h e  M e m b e r 
State  in  wr i t ing of  i ts  inspec t ion f indings’.  the purpose of  this 
r u l e  i s  to  p rov i d e  a  d e gre e  o f  l e g a l  ce r t a i n t y  to  t h e  M e m b e r 
States.  I n  prac t ice,  th is  means that  audit  f indings  not i f ied on 
15 oc tober  2005 would a l low the commiss ion to  exclude pay-
ments  made as  f rom 15 oc tober  2003 only.  I f  the same t ype of 
i r regular  payments,  revealed in  the course  of  the same audit , 
h a d  b e e n  m a d e  b e fo re  1 5  o c to b e r  2 0 0 3 ,  t h e n  t h e  ‘ 2 4 - m o n t h 
rule’ would not  a l low to exclude them.

 60.   whi lst  legal  cer tainty is  a  legit imate objec t ive,  and while  com-
plete  audit  coverage within  a  given per iod is  not  feas ible,  the 
co m b i n e d  e f fe c t  o f  t h e  co m m i s s i o n’s  c u r re nt  a u d i t  cove ra g e 
and the 24 month rule  result  in  a  s i tuat ion where for  some ex-
penditure areas,  i f  ult imately audited,  there is  no possibi l i ty  to 
impose corrections.  this  can be best i l lustrated by the example 
in  B ox  3 . 

I r r E g u l a r  Paym E N t s  N Ot  cO V E r E D  By  cO N f O r m I t y  c l E a r a N c E

the court assessed a correction included in conformity decision No 22 of 27 July 2006 (2006/554/ec). 
this correction amounted to some 77,1 million euro and addressed, inter alia, the risk that aid was paid 
for parcels of french wetlands which were not eligible for direct aid. the amount of the correction was 
established on expenditure incurred during the 24 months prior to the notification to france in october 
2001. even though, the commission considered payments for the same type of parcels made before 
october 1999 to also be irregular, such payments could not be included in the correction as a result 
of the application of the ‘24-month rule’. In this case, which is a further illustration of the long delays 
inherent in the system, the court estimated the payments that could not be corrected to amount to 
some 100 million euro.

 

B O x  3
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 61.   the accurate determinat ion of  the total  amount that  the com-
m i s s i o n  m ay  b e  u n a b l e  t o  e xc l u d e  d u e  t o  t h e  a p p l i c a t i o n  o f 
t h i s  r u l e  i m p l i e s  s p e c i f i c  a n d  e x h a u s t i ve  i n fo r m a t i o n  t h a t  i s 
n o t  av a i l a b l e  i n  t h e  co m m i s s i o n .  th e  co u r t ’s  a n a l ys i s  s h ows 
that  the audit  areas affec ted by this  l imitat ion are individual ly 
relat ively small  in f inancial  terms,  but due to their  number,  the 
total  amount is  not  ins ignif icant .  In  this  contex t  the cour t  fur-
ther  points  out  that  the large number  of  audit  areas  included 
in the commission’s  central  r isk  analysis  (1  807 in 2008)  does not 
a l low their  fu l l  coverage in  a  reasonable  per iod of  t ime.

t h E  cO m m I s s I O N ’s  cO r r E c t I O N s  a r E  N Ot  B a s E D 
O N  a  P r E c I s E  E s t I m at I O N  O f  t h E  f I N a N c I a l 
D a m ag E  c au s E D  tO  t h E  cO m m u N I t y

 62.   regulat ion (ec )  No 1290/2005 sets  out  the general  pr inc iples 
t o  b e  fo l l o w e d  t o  d e t e r m i n e  t h e  a m o u n t  o f  c o n fo r m i t y  c o r -
rec t ions  and st ipulates  that  ‘ the  commiss ion shal l  assess  the 
amounts to be excluded on the basis  of  the gravity  of  the non-
co n fo r m i t y  re co rd e d.  I t  s h a l l  t a k e  d u e  a cco u n t  o f  t h e  n at u re 
a n d  grav i t y  o f  t h e  i n f r i n g e m e nt  a n d  o f  t h e  f i n a n c i a l  d a m a g e 
caused to the community ’ 21.  under these rules the commission 
has  the discret ion to  determine the methods i t  uses  to  estab -
l i sh  the  amount  of  the  f inancia l  cor rec t ions.  the commiss ion 
has  deta i led these  methods  for  the  ca lculat ion of  confor mit y 
correc t ions  in  a  work ing document 22.

 63.   the  commiss ion’s  wor k ing document  provides  that  f lat - rates 
are  to  be used when i t  i s  not  poss ible  to  use one of  the other 
t w o  m e t h o d s  ( s e e  B o x  4 ) .  t h e  c o u r t  t h e r e f o r e  a n a l y s e d  t h e 
n at u re  o f  co r re c t i o n s  a p p l i e d  w h e re  t h e  co m m i s s i o n’s  wo r k-
ing document  a l lowed to  use f lat- rate  or  speci f ic  cases  (other 
methods)  to  establ ish  the  cor rec t ions 23.  the analys is  covered 
the six conformity decisions taken in the period covered by the 
audit  (2007 and 2008) 24.

21 article 31(2) of regulation (ec)  

No 1290/2005. 

22 Guidelines for the calculation 

of financial consequences when 

preparing the decision regarding the 

clearance of the accounts of eaGGf 

Guarantee (document vI/5330/97 of 

23.12.1997).

23 the analysis is based on 

corrections that fall under annex II to 

document vI/5330/97, which allows 

to calculate the correction on the 

basis of a flat-rate or other methods.

24 commission decisions of 18 april 

2007 (2007/243/ec), of 3 october 

2007 (2007/647/ec), of 20 december 

2007 (2008/68/ec), of 19 april 

2008 (2008/321/ec), of 8 July 2008 

(2008/582/ec) and of 8 december 

2008 (2008/960/ec).
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cO m m I s s I O N ' s  m E t h O D s  f O r  t h E  c a lc u l at I O N  O f  f I N a N c I a l 
cO r r E c t I O N s

the commission details three calculation methods:

(a) when the error revealed by the audit is based on a specific case (or a few cases), the correction is 
equal to the value of the erroneous transactions.

(b) when the errors are revealed by the examination of a representative sample of transactions, the 
correction is then based on the extrapolation of these results. 

(c) when it is not possible to use one of the two methods mentioned above, flat-rate corrections are 
applied to the amount of expenditure placed at risk.

the level of the flat-rate correction applied (2 %, 5 %, 10 %, 25 % or higher) depends on the seriousness 
of the weaknesses found, whether they are related to key or ancillary controls and whether they are 
recurrent or not25.

use of a 2 % flat-rate key controls are satisfactory but one or more ancillary controls failed to 
operate.

use of a 5 % flat-rate Not all the key controls are executed in the number, frequency or depth 
required by the regulations. therefore, the risk of loss for the fund is signifi-
cant.

use of a 10 % flat-rate one or more key controls are not applied or applied so poorly or so infre-
quently that they are completely ineffective in determining the eligibility of 
the claim or preventing irregularity. therefore there is a high risk of wide-
spread loss to the fund.

use of a 25 % flat-rate when a control system is absent or gravely deficient and there is evidence of 
widespread irregularity and negligence in countering irregular or fraudulent 
practices. there is a risk of exceptionally high losses to the fund.

use of higher flat-rates deficiencies are so serious as to constitute a complete failure to comply with 
community rules, so rendering all payments irregular.

25 a definition of key and ancillary controls is provided under footnote 14.

B O x  4 
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 64.   G ra p h  2  shows that ,  for  each of  the conformit y  decis ions  ana-
l y s e d  ( 2 0 0 7  a n d  2 0 0 8 ) ,  t h e  v a s t  m a j o r i t y  o f  c o r r e c t i o n s  ( b y 
value)  are  f lat- rate  correc t ions  and that  they cannot  therefore 
be considered the exception.  o veral l ,  consider ing the s ix  con-
for mit y  decis ions,  92  % of  the  cor rec t ions  (by  va lue)  are  f lat-
rate  correc t ions.

f l at - r at E  cO r r E c t I O N s  a s  cO m Pa r E D  tO  Ot h E r  m E t h O D s
g r a P h  2
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 65.   t h e  o ve r r i d i n g  re a s o n  fo r  t h i s  m e t h o d  m o s t l y  b e i n g  u s e d  i s 
that  the key e lement  of  the commiss ion’s  conformit y  audits  i s 
the evaluation of  systems operated by the Member States.  this 
approach,  however,  does  not  give  suf f ic ient  cons iderat ion to 
the need to determine with greater precision the f inancial  con -
sequences of  the weak nesses detected in the systems.  In cases 
where such consequences  are  quant i f iable  and s igni f icant ,  so 
that  the potent ia l  correc t ions  are  large,  there  is  a  need to  un-
d e r t a k e  s u f f i c i e nt  s o - c a l l e d  s u b s t a nt i ve  te s t i n g,  i . e .  d e t a i l e d 
test ing of  an aid payment including a  check of  i ts  e l igibi l i ty  at 
benef ic iar y  level  (on the spot) ,  which would al low an accurate 
q u a nt i f i c at i o n  o f  t h e  a m o u nt  to  b e  co r re c te d  ( e . g.  by  way  o f 
ex trapolat ion of  a  stat ist ica l ly  val id  sample) .  the commiss ion 
in  i ts  operat ional  handbook recognises  this  l imitat ion and ex-
pla ins  i t  by  stat ing that  ‘ in  the c learance of  accounts  process, 
the auditor  i s  required to  assess  not  only  the weak ness  in  the 
system (which would imply  the test  of  controls ) ,  but  a lso  take 
account  of  the  f inancia l  e f fec t  of  the  weak ness  (which would 
imply substantive testing)’,  but that,  in practice,  this is  not pos-
s ible  because ‘substant ive  test ing to  a  reasonable  level  would 
require  more resources  than are  avai lable’.
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 66.   the di f f icult y  with the f lat- rate  method is  that  weak nesses  in 
s ys te m s  a re  i n d i c at i ve  o f  a  r i s k  o f  i r re g u l a r  p ay m e nt s  b u t  d o 
n o t  p ro v i d e  e v i d e n c e  t h a t  i r re g u l a r  p a y m e n t s  we re  a c t u a l l y 
made,  s t i l l  less  that  thei r  tota l  amount  was  equal  to  the  f lat -
rate correction imposed.  therefore,  f lat-rate corrections do not 
provide an adequate basis  to  accurately  determine the i r regu-
lar  payments  due to  the system’s  weak nesses  found 26.  I ndeed, 
t h e  co m m i s s i o n  i n  i t s  ‘o p e ra t i o n a l  h a n d b o o k  fo r  co n fo r m i t y 
audits’ recognises that the systems-based approach wil l  usually 
make i t  impossible  to  est imate accurately  the amount  of  non-
c o m p l y i n g  p a y m e n t s  s i n c e  t h e re  i s  g e n e r a l l y  n o  o b s e r v a b l e 
relationship between the weak nesses identif ied in systems and 
errors  in  payment 27.  this  s i tuat ion is  i l lustrated by the fol low-
ing example in  B ox  5 .

26 the fact that this method has 

been accepted by the court of 

Justice as being in conformity with 

the underlying legal provisions 

does not put this observation 

into question. In fact the court of 

Justice has not so far questioned the 

flat-rate method as such, but only 

whether its use is in compliance with 

legal provisions.

27 See paragraph 28.2.1 of 

the commission’s ‘operational 

handbook for conformity audits.’ 

B O x  5
t h E  cO m m I s s I O N ’s  s cO P E  O f  t E s t I N g

In its conformity decision No 28, the commission excluded an amount of 55 million GBp (68 million euro) 
from community financing which concerned payments made by the united kingdom pa in financial 
years 2004 and 2005. this amount resulted from a flat-rate correction of 5 % due to system weaknesses 
identified by the commission auditors and concerned the inadequate quality of on-the-spot checks using 
remote sensing (the inappropriate timing of the follow-up field visits and the inaccurate determination 
of the area eligible for payment).

the commission checked a number of parcels for their size and eligibility, but it did not test a repre-
sentative sample of individual payments, which would have allowed it to calculate the precise amount 
of the damage to the eu budget.

In the absence of such an approach, it is not possible to establish whether the flat-rate correction was 
adequate, insufficient or excessive.
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28 See paragraphs 82 and 83 of the 

european parliament resolution of 

23 april 2009 on the discharge for 

implementation of the european 

union general budget for the 

financial year 2007, Section III — 

commission (p6_ta(2009)0289): 

‘82. deplores the fact that the 

same shortcomings inherent in the 

clearance system were again found 

by the eca in 2007, such as the 

retroactive and multiannual nature 

of conformity clearance and the 

fact that no valid link can be made 

between the amounts recovered 

and the real amount of irregular 

payments (paragraph 5.47 of the 

annual report for 2007);  

83. considers that, after a number of 

years of the same serious criticisms 

of the same problem by the eca, 

the commission must propose 

measures to reform the system to 

make it possible to establish clear 

and valid links between amounts 

recovered and the amount of 

irregular payments and ensure, 

as far as possible, that the cost 

of financial corrections is met by 

the final beneficiaries and not by 

the taxpayer and that flat-rate 

corrections are applied to those 

Member States which fail to meet 

their obligations.’

29 See paragraph 19 of the european 

parliament resolution on reform of 

the procedure of the clearance of 

accounts (oJ c 39 e, 13.2.2004, p. 51).

 67.   the cour t ’s  obser vat ion was  under l ined by the european par-
l i a m e n t  i n  i t s  d i s c h a r g e  r e s o l u t i o n  f o r  f i n a n c i a l  y e a r  2 0 0 7 , 
whereby i t  deplored,  among other  shor tcomings in  the c lear-
ance system,  the fac t  that  no val id  l ink  can be made bet ween 
the amounts  recovered and the rea l  amount  of  i r regular  pay-
ments 28.  al ready in  2003,  the european par l iament,  in  i ts  reso -
lut ion on the refor m of  the  procedure  of  the  c learance of  ac -
counts,  had noted ‘ that  some 90 % of  a l l  correc t ions  by value 
are  f lat- rate  correc t ions  and not  exac t  correc t ions’ and asked 
‘ t h e  co m m i s s i o n  to  p ro p o s e  m e a s u re s  i n  o rd e r  to  re d u ce  i t s 
re l iance on f lat-rate  correc t ions by the end of  2004’ 29.  to date, 
no such measures  have been proposed.

cO N f O r m I t y  D E c I s I O N s  a r E  ta k E N  tO O  l at E

 68.   the cour t  has  pointed on several  occasions  to  the long delays 
i n  t h e  c l e a ra n ce  o f  a cco u nt s  p ro ce d u re  p r i o r  to  i t s  re fo r m  i n 
1996.  consequently,  the cour t ,  in i ts  opinion No 5/94 concern-
ing  th e  refor m o f  cou nci l  r eg u l at i on  ( ee c )  No 7 2 9 /7 0  on  t h e 
f i n a n c i n g  o f  t h e  c o m m o n  a g r i c u l t u r a l  p o l i c y,  i n d i c a t e d  t h a t 
i t  was  necessar y  to  set  precise  t ime l imits  at  a l l  s tages  of  the 
c l e a r a n c e  p ro c e d u re  i n  o rd e r  t o  a v o i d  u n a c c e p t a b l e  d e l a y s . 
this  proposal  was  not  f inal ly  adopted in  the amended vers ion 
of  the regulat ion. 

 69.   h o we ve r,  t h e  co m m i s s i o n  h a s  s e t  a n  i n d i c a t i ve  i n t e r n a l  t a r -
g e t  b y  w h i c h  i t  a i m s  t o  c o m p l e t e  t h e  c o n f o r m i t y  c l e a r a n c e 
procedure.  I t  provides  for  the ent i re  procedure to  be f inal ized 
w i t h i n  4 5 0  d ays  a f te r  t h e  a u d i t  to o k  p l a ce  ( w i t h o u t  co n c i l i a -
t ion)  and 645 days  in  the case that  the Member  State  requests 
conci l iat ion.  the var ious  stages  in  the procedure foreseen are 
presented in  B ox  6 .
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B O x  6
I N D I c at I V E  I N t E r N a l  ta r g E t  O f  t h E  cO N f O r m I t y  c l E a r a N c E 
P r O c E D u r E

Stage A Audit in the Member State

Stage B Reporting on audit findings A + 60 days

Stage C Letter to Member States on findings B + 30 days

Stage D Reply of the Member States C + 60 days

Stage E Translation and examination of the reply D + 90 days

Stage F Bilateral meeting on issues disagreed E + 45 days

Stage G Conclusion letter of bilateral meeting F + 15 days

Stage H
Member State's reply to the conclusions, its translation and examination on part  
of the Commission

G + 105 days

Stage I Draft final conclusion H + 45 days

Days since the audit took place (without conciliation) 450 days

Stage J Member States’ request for conciliation I + 30 days

Stage K Conciliation Body report J + 120 days

Stage L Draft final Commission position K + 45 days

Days since the audit took place (with conciliation) 645 days

Proposed frequency of conformity decisions two to three times/year

Sou rce :  Commission’s Directorate-General for Agriculture: ‘Fact sheet – The clearance of accounts procedure’ 
(http://ec.europa.eu/agriculture/publi/fact/clear/clear_en.pdf).
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 70.   on the basis  of  the s ix  conformit y  decis ions taken in  2007 and 
2008,  the  cour t  assessed the  ac tual  t ime needed for  ar r iv ing 
at  a  draf t  f inal  conclus ion (stage I  — procedure without  conci l i -
at ion)  or  a  draf t  f inal  posit ion (stage l  — procedure with con-
c i l iat ion) .  the results  are  shown in  G ra p h  3 .

 71.   this  analys is  shows that ,  in  general ,  the  t ime needed for  cor -
rec t ions,  both with and without  a  conci l iat ion procedure,  was 
s i g n i f i c a n t l y  i n  e xc e s s  o f  t h e  co m m i s s i o n’s  i n d i c a t i v e  i n t e r -
n a l  t a r g e t .  I n  m a n y  i n s t a n c e s ,  t h i s  w a s  d u e  t o  t h e  f a c t  t h a t 
t h e  co m m i s s i o n  w a s  o b l i g e d  to  c a r r y  o u t  f u r t h e r  a u d i t s  i n  a 
Member  State  in  order  to  better  establ ish  the magnitude and 
sever i t y  of  their  control  systems’ def ic iencies.

t I m E  N E E D E D  f O r  t h E  cO N f O r m I t y  P r O c E D u r E
g r a P h  3
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 72.   th e  p ro ce d u re  i s  o bv i o u s l y  l e n g t h e n e d  w h e n  M e m b e r  St ate s 
r e q u e s t  c o n c i l i a t i o n .  I n  2 0 0 3 ,  t h e  e u r o p e a n  pa r l i a m e n t ,  i n 
i t s  re s o l u t i o n  o n  t h e  re fo r m  o f  t h e  p ro c e d u re,  n o t e d  t h a t  i t : 
‘ re g re t s  t h a t  t h e  c o n c i l i a t i o n  p ro c e d u re  d o e s  n o t  re s u l t  i n  a 
d e c l i n e  i n  t h e  n u m b e r  o f  c a s e s  b ro u g h t  b e fo re  t h e  co u r t  o f 
Just ice.  I t  considers  that  the conci l iat ion procedure  does  not 
in  prac t ice  a im to reconci le  posit ions,  but  rather  ser ves  as  an 
ex tra  oppor tunit y  for  Member  States  to  appeal ,  as  a  check on 
t h e  co m m i s s i o n’s  wo r k  a n d  a s  a n  i n c e n t i ve  fo r  t h e  co m m i s -
sion to per form well .  I t  doubts whether this  provides suff ic ient 
bas is  to  just i fy  the cont inuat ion of  the conci l iat ion procedure 
i n  t h e  l o n g  t e r m .  I t  a s k s  t h e  co m m i s s i o n ,  t o g e t h e r  w i t h  t h e 
conci l iat ion Body,  to explore ways to f i l ter  and thereby reduce 
the number  of  cases  referred to  the conci l iat ion Body ’ 30.

 73.   o veral l ,  the cour t  obser ved that  the conformity clearance pro -
c e d u r e  i s  t o o  l o n g  ( t a k i n g  t w o  t o  f i v e  y e a r s ) .  a t  t h e  e n d  o f 
2008,  the c learance of  accounts  was not  complete for  any year 
later  than 2001.

30 See paragraphs 10 to 12 of the 

european parliament resolution 

of 30 January 2003 on reform of 

the procedure of the clearance of 

accounts.
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I N t r O D u c t I O N

 74.   I n  pa r t s  I  a n d  I I  o f  t h i s  re p o r t ,  t h e  t wo  s t a g e s  o f  t h e  c u r re n t 
c l e a ra n ce  o f  a cco u nt s  p ro ce d u re  h ave  b e e n  ex a m i n e d  s e p a r -
ate ly.  I n  th is  par t ,  cons iderat ion is  given as  to  whether  these 
p ro ce d u re s ,  t a k e n  a s  a  w h o l e,  f u l f i l  t h e  ro l e  o f  t h e  c l e a ra n ce 
of  accounts.

O B s E r Vat I O N s

cO m P l I a N c E  O f  t h E  c u r r E N t  c l E a r a N c E  O f 
accO u N t s  P r O c E D u r E  W I t h  t h E  f I N a N c I a l 
r E g u l at I O N

 75.   as  was  recal led in  the introduc t ion to  th is  repor t ,  the  overa l l 
o b j e c t i ve  o f  t h e  c l e a ra n ce  o f  a cco u nt s  i s  to  e n a b l e  t h e  co m -
miss ion to  assume f inal  responsibi l i t y  for  the implementat ion 
of  the budget  in  a  s i tuat ion where agr icultural  expenditure  is 
e xe c u te d  by  M e m b e r  S t a te s  u n d e r  ‘s h a re d  m a n a g e m e n t ’.  fo r 
this  purpose it  is  incumbent upon the commission to recognise 
t h a t  p a r t  o f  e x p e n d i t u r e  t h a t  h a s  b e e n  m a d e  i n  a c c o r d a n c e 
with  the  appl icable  ru les  and is  chargeable  to  the  eu budget 
and to exclude from community f inancing that par t  which does 
not  comply with the rules.  this  is  detai led in ar t ic le  53b of  the 
financial  regulat ion and ar t ic le  42 of  the I mplementing rules 
of  the financia l  regulat ion.

 76.   the  c learance of  accounts  procedure  shal l  cons ist ,  therefore, 
in  the establ ishment of  the amount of  expenditure recognised 
as  chargeable  to  the budget .  this  impl ies  a  posi t ive,  f inal  ac t 
of  recognit ion,  on the par t  of  the commission,  of  the expendi-
ture chargeable to  a  par t icular  budgetar y  exercise,  in  order  to 
inform the budgetar y  author i t ies  and assume i ts  f inal  respon-
s ibi l i t y.

part III — the clearaNce  
of accouNtS procedure  
aS a whole
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 77.   t h e  c u r r e n t  t w o  s t a g e s  o f  t h e  c l e a r a n c e  p r o c e d u r e  p r o v i d e 
only  for  an  annual  f inancia l  de c i s i on  on  th e  re l i ab i l i t y  of  th e 
accounts (the f inancial  decision).  In the subsequent conformity 
dec is ions,  spec i f ied  amounts  are  exc luded.  however,  there  i s 
no  for mal  f ina l  dec is ion establ i sh ing for  a  given exerc ise  the 
amount of expenditure recognised as chargeable to the bud get. 
I n  t h e  a b s e n ce  o f  s u c h  a  d e c i s i o n  o n  l e g a l i t y  a n d  re g u l a r i t y, 
the expenditure  of  the year  in  quest ion cannot  be considered 
as  being ful ly  c leared.

 78.   the conformit y  decis ions  can not  be considered to  ful ly  com-
pensate  for  the l imitat ion of  the annual  f inancia l  decis ion for 
the fol lowing reasons :

(a)  t h e  c o m m i s s i o n  m a k e s  c o n f o r m i t y  d e c i s i o n s  ( n o r m a l l y 
three per  year)  on an ad hoc bas is  when i t  has  completed 
an audit  or  a  group of  audits .  these decis ions  are  not  re -
lated to a specif ic f inancial  year,  but concern various f inan-
cial  years.  conformity decis ion No 29 for  instance,  taken in 
2008,  included correc t ions which were related to f inancial 
years  going f rom 2001 to  2007;

(b)  the conformit y  decis ions  may be taken up unt i l  a  point  in 
t i m e  w h e re  t h e y  a re  t i m e  b a r re d.  I n  p ra c t i c a l  te r m s,  t h i s 
means that  conformit y  audits  ongoing at  the end of  2008 
a l l o w e d  fo r  c o r r e c t i o n s  r e l a t i n g  a s  f a r  b a c k  a s  f i n a n c i a l 
year  2002.  this  impl ies  that  by  the  end of  2008,  f inancia l 
year  2001 can be  cons idered as  be ing c losed.  this  s tatus 
i s ,  h owe ve r,  ( i )  n o t  fo r m a l l y  n o t i f i e d  to  a ny  o f  t h e  s t a k e -
h o l d e r s  i n  a  co m m i s s i o n  d e c i s i o n ,  n o r  e ve n  a s  a  n o te  to 
the f inancia l  s tatements  and ( i i )  achieved only  long af ter 
the corresponding f inancia l  decis ion had been taken.

 79.   t h e  c o u r t  h a s  r e p e a t e d l y  p o i n t e d  t o  t h e s e  i s s u e s  i n  i t s  a n -
nual  repor ts  where i t  ident i f ied as  inherent  l imitat ions  in  the 
c l e a r a n c e  s y s t e m  t h e  re t ro a c t i ve  a n d  m u l t i a n n u a l  n a t u re  o f 
t h e  co n fo r m i t y  c l e a r a n ce 3 1.  I n  2 0 0 7 ,  t h e  co u r t  re p o r te d  t h a t 
‘conformity decis ions did not  relate to payments made to f inal 
benef ic iar ies  in  the year  in  which the decis ions  were taken — 
they usual ly  re lated to  several  years  of  expenditure  and were 
t a k e n  s e ve r a l  ye a r s  i n  a r re a r s .  B y  t h e  e n d  o f  2 0 0 6  c l e a r a n c e 
was not  complete for  any year  later  than 1998’ 32;  by the end of 
2008 not  for  any year  later  than 2001.

31 See paragraph 5.58 of the 

court’s annual report concerning 

the financial year 2008 (oJ c 269, 

10.11.2009) and paragraph 5.47 

of the court’s annual report 

concerning the financial year 2007 

(oJ c 286, 10.11.2008).

32 See paragraph 5.63(a) of the 

court’s annual report concerning 

the financial year 2006 (oJ c 273, 

15.11.2007).
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33 See paragraph 8 of the european 

parliament resolution on reform of 

the procedure of the clearance of 

accounts.

 80.   the european parl iament has raised the subject in its resolution 
on the procedure of  the c learance of  accounts  for  the 2003 ex-
ercise where it  ‘invites the commission to inform the discharge 
author ity  when a specif ic  f inancial  year  has been f inal ised and 
to present  the f inancia l  correc t ions  per  Member  State  and per 
s e c to r  fo r  t h at  ye a r  i n  t h e  fo l l ow i n g  a n n u a l  fi n a n c i a l  r e p o r t 
on the eaGGf’ 33.  No progress in responding to that request had 
been made at  the t ime of  the audit .  however,  the commiss ion 
has under taken to provide additional  information in the annual 
accounts  2009 to  be publ ished in  2010.

 81.   t h e  c o u r t  c o n s i d e r s  t h a t  t h e  c u r r e n t  c l e a r a n c e  o f  a c c o u n t s 
procedure  does  not  provide  for  a  for mal ,  f ina l  recognit ion of 
the expenditure chargeable to a par t icular  budgetar y exercise, 
e i ther  in  the form of  a  speci f ic  decis ion stat ing the amount  f i -
nal ly  accepted or  in  the form of  specif ic  information disclosed 
in  the  f inancia l  s tatements,  a  pos i t ion that  the  cour t  repeat-
e d l y  s t a te d  i n  i t s  a n n u a l  re p o r t s  a d d re s s e d  to  t h e  d i s c h a rg e 
author ity.  accordingly the procedure does not  provide the ne -
cessar y clar ity  regarding the amount recognised as chargeable 
to  t h e  b u d g e t  fo r  a  g i ve n  f i n a n c i a l  ye a r  a s  s t i p u l a te d  by  t h e 
financia l  regulat ion (see paragraph 2) .

 82.   I n  this  regard,  the cour t  recal ls  that  in  i ts  1994 opinion on the 
reform,  ‘ the cour t  re i terates  i ts  adherence to  the pr inciple  of 
a  s ingle,  annual  eaGGf- Guarantee c learance decis ion,  as  pos-
tulated by regulat ion (eec )  No 729/70 in  i ts  f i rst  vers ion’ and 
c o n s i d e r e d  t h a t  ‘ i n  t h i s  c o n t e x t ,  t h e  co m m i s s i o n’s  p r o p o s a l 
looks  l ike  a  compromise solut ion,  tak ing account  of  the weak -
nesses obser ved in the clearance procedure but not remedying 
them completely ’.

t h E  cO N s E q u E N c E s  O f  t h E  c u r r E N t  s I t uat I O N

t h e  c o n s e q u e n c e s  o n  t h e  f i n a n c i a l  s t a t e m e n t s 

 83.   th e  f i n a n c i a l  s t ate m e nt s  a re  p re s e nte d  to  t h e  eu ro p e a n  pa r-
l iament  and counci l  fo l lowing the  annual  f inancia l  c learance 
d e c i s i o n  b u t  p r i o r  t o  t h e  c o n fo r m i t y  d e c i s i o n s  b e i n g  t a k e n . 
t h e re fo re ,  t h e s e  f i n a n c i a l  s t a t e m e n t s  d o  n o t  y e t  re f l e c t  t h e 
exclusion of  the expenditure not  made in  compliance with the 
rules.
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 84.   the cour t ,  in  this  contex t ,  has  repeatedly  stated in  i ts  annual 
repor ts  that  ‘a l though the explanator y notes  to the annual  ac -
counts  contain  information about  the fac t  that  some transac-
t ions  are  l ikely  to  be correc ted at  a  later  date  by the commis-
s i o n’s  d e p a r t m e n t s  o r  t h e  M e m b e r  S t a t e s ,  t h e  a m o u n t s  a n d 
areas  of  expenditure which may be subjec t  to  fur ther  ver i f ica-
t ion and c learance of  accounts  procedures  are  st i l l  not  ident i -
f i e d  i n  t h e  n o te s’ 3 4.  ta k i n g  2 0 0 8  a s  a n  e x a m p l e,  t h e  n o te s  to 
the f inancial  statements indicate that  the commission decided 
t o  r e c o v e r  8 5 9  m i l l i o n  e u r o 3 5 f r o m  M e m b e r  S t a t e s  ( t h r o u g h 
c o n f o r m i t y  d e c i s i o n s ) .  t h i s  a m o u n t  r e l a t e s  t o  e x p e n d i t u r e 
b o o k e d  in  e a r l i e r  ye a rs ,  b u t  n o  i n fo r m at i o n  i s  p rov i d e d  a s  to 
which years,  which Member States  or  which measures  are con -
cerned.

 85.   the commission has sought to mitigate this lack of cer tainty by 
including,  in the notes to the accounts,  an estimate of  amounts 
i t  co n s i d e r s  m ay  b e  exc l u d e d  i n  f u t u re  ye a r s ,  b a s e d  o n  ave r- 
aging the total  of  exclusions in  previous years.  whi lst  the inclu-
s ion of  such est imates gives supplementar y information to the 
u s e r  o f  t h e  f i n a n c i a l  s t a t e m e n t s ,  t h e y  c a n n o t  b e  c o n s i d e re d 
t o  b e  a  r e l i a b l e  i n d i c a t o r  o f  t h e  f u t u r e  c o r r e c t i o n s  i n  t e r m s 
o f  va l u e  n o r  o f  w h i c h  a re a  o f  e x p e n d i t u re  a ny  f u t u re  co r re c-
t ion  wi l l  a f fe c t .  again ,  tak ing  2 0 0 8  as  an  ex am p l e,  t h e  f i n an -
cia l  statements  include a  note disc los ing that  the commission 
expec ts  to  recover,  by  means  of  f uture  con for mi t y  de c i s i on s, 
some 1 ,7  bi l l ion euro re lat ing to  expenditure  incurred dur ing 
the per iod 2001–08 36.

co n s e q u e n c e s  f o R  t h e  d i s c h a R g e  p R o c e d u R e

 86.   the  d ischarge i s  the  decis ion taken by  the  author i t y  empow -
ered,  the  european par l iament ,  which re leases  the  execut ive, 
t h e  c o m m i s s i o n ,  f r o m  a n y  f u r t h e r  l i a b i l i t y  i n  r e s p e c t  o f  i t s 
management  of  the budget ,  thus  mark ing f inal  c losure  of  the 
budget .

34 See paragraph 1.28 of the court’s 

annual report concerning the 

financial year 2007.

35 See note 6.4.1.1 to the financial 

statements in the annual accounts 

of the european communities for 

financial year 2008.

36 See note 5.3 to the financial 

statements in the annual accounts 

of the european communities for 

financial year 2008.
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37 See paragraph 4 of chapter 4 

of the council recommendation 

on the discharge to be given 

to the commission in respect 

of the implementation of the 

general budget of the european 

communities for the financial year 

2004.

38 See note 6.2.1 to the financial 

statements in the annual accounts 

of the european communities for 

financial year 2008.

 87.   the discharge decis ion is  the culminat ion of  a  procedure that 
s t a r t s  i n  t h e  y e a r  f o l l o w i n g  t h e  e x e c u t i o n  o f  t h e  b u d g e t  i n 
question and is  normally completed by 15 May of  the year after 
that.  after  the council  has drawn up a recommendation,  parl ia-
ment  examines  the f inancia l  s tatements  referred to  in  ar t ic le 
275 ec (ar t ic le  318 tfeu) ,  the annual  repor t  and re levant  spe -
cial  repor ts  by the cour t  of  auditors  and the cour t ’s  statement 
of  assurance referred to  in  ar t ic le  248 ec (ar t ic le  287 tfeu) .

 88.   th e  c u r re nt  c l e a ra n ce  o f  a cco u nt s  p ro ce d u re  i m p a c t s  o n  t h e 
main ac tors  in  the discharge procedure,  european par l iament 
and counci l ,  in  the  fo l lowing ways :  th e  europ e an  par l i ame nt 
a n d  t h e  c o u n c i l  a r e  a s k e d  t o  e x a m i n e  f i n a n c i a l  s t a t e m e n t s 
w h i c h  p re s e n t  i n c o m p l e t e  i n fo r m a t i o n  a n d  t o  d i s c h a r g e  t h e 
c o m m i s s i o n  f r o m  i t s  r e s p o n s i b i l i t y  f o r  m a n a g e m e n t  o f  t h e 
budget  whi lst  the expenditure concerned is  not  def init ive and 
wi l l  be  amended,  or  correc ted,  later  by  the commiss ion’s  con-
fo r m i t y  d e c i s i o n s .  t h e  e u ro p e a n  pa r l i a m e n t  h a s  c o m m e n t e d 
on this  s i tuat ion in  the past  (see  paragraph 80) .  r eference to 
t h i s  q u e s t i o n  wa s  a l s o  m a d e  by  t h e  co u n c i l  w h i c h  i n  i t s  re c -
ommendation on the discharge to be given to the commission 
for  the f inancial  year  2004 ‘cal ls  on the commission to indicate 
s e p a r a t e l y  i n  t h e  d i re c t o r - G e n e r a l ’s  d e c l a r a t i o n  ve r i f i e d  e x -
penditure  and expenditure  subjec t  to  fur ther  checks’ 37.

t h E  r O l E  O f  t h E  c l E a r a N c E  O f  accO u N t s  I N 
t h E  P r Ot E c t I O N  O f  t h E  cO m m u N I t y  f I N a N c I a l 
I N t E r E s t s

 89.   even though the exclusion of irregular payments shields the eu 
budget  f rom expenditure that  should not  be charged to i t ,  the 
commiss ion i tse l f  points  out  that  conformit y  c learance is  not 
a  mechanism to  make ‘recover ies’ of  i r regular  payments  f rom 
beneficiar ies,  but it  highlights that the corrections ‘are a strong 
incentive for  the Member States to improve their  management 
and control ’ 38.  however,  the  2008 f inancia l  s tatements  of  the 
european commiss ion include the amount  of  859 mi l l ion euro 
for conformity clearance under the heading ‘recover y of  undue 
payments’.
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 90.   th e  co u r t  i n  t h i s  re s p e c t  f u r t h e r  p o i n t s  o u t  t h a t  c o n fo r m i t y 
d e c i s i o n s  t a k e n  c a n  u n d o u b te d l y  g o  s o m e  way  to  p ro te c t i n g 
t h e  f i n a n c i a l  i n t e re s t s  o f  t h e  e u.  h o we v e r,  t h e  f a c t  t h a t  t h e 
f i n a n c i a l  c o r re c t i o n s  a re  e xc l u d e d  f ro m  t h e  a m o u n t s  s u b s e -
q u e n t l y  re i m b u r s e d  t o  t h e  M e m b e r  S t a t e s  h a s  t h e  fo l l ow i n g 
consequences :

(a)  f i n a n c i a l  co r re c t i o n s  a re  n o t  c h a rg e d  to  t h e  f a r m e r s  a n d 
traders who obtained irregular  payments,  but rather in the 
main to  the nat ional  taxpayers ;

(b)  t h e y  d o  n o t ,  i n  t h e  v a s t  m a j o r i t y  o f  c a s e s ,  h a ve  a  d i re c t 
prevent ive  or  d issuasive  ef fec t  on benef ic iar ies  who have 
received payments  made not  in  accordance with the rules 
a s  t h e  e xc l u s i o n s  m a d e  c a n n o t  b e  r e l a t e d  t o  i n d i v i d u a l 
cases  and subsequently  recovered.

 91.   t h e  c o u r t  o b s e r v e s  t h a t  t h e  b u l k  o f  c o r r e c t i o n s  ( b y  v a l u e ) 
a re  f l at - rate  b a s e d  ( s e e  p a ra gra p h  6 4 )  a n d,  t h e re fo re,  d o  n o t 
exc lude ident i f ied  i tems of  expenditure  ( that  d id  not  comply 
with  the  ru les )  but  rather  sanc t ion  weak nesses  in  the  checks 
and procedures  introduced by Member States.  the mechanism 
b y  w h i c h  t h e  a m o u n t s  d e c i d e d  u p o n  a r e  e xc l u d e d  p r o v i d e s 
that  the amounts  are  deduc ted from future payments  made to 
the M ember  States  by  the commiss ion.  for  these  reasons  the 
c learance decis ions have come to be regarded as  sanc t ions on 
the Member  State’s  administrat ion rather  than correc t ions  for 
non- compl iant  payments.
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cO N c lu s I O N s

t h E  f I N a N c I a l  c l E a r a N c E  O f  accO u N t s

 92.   the annual  f inancia l  c learance procedure in i t ia l ly  covered the 
re l iabi l i t y  of  the accounts  but ,  recent ly,  has  been ex tended to 
cover  cer ta in  aspec ts  of  the legal i t y  and regular i t y  of  t ransac-
t ions. 

 93.   regarding the rel iabi l i ty  of  the accounts,  the cour t  found that 
t h e re  w a s  a  h i g h  v a r i a b i l i t y  i n  t h e  s t a n d a rd  o f  t h e  c B s’ te s t -
ing which,  in  some cases,  adversely  af fec ted the bas is  of  their 
c e r t i f i c a t i o n  a s  o u t l i n e d  i n  p a r a g r a p h s  2 1  t o  2 4  a b o ve.  N o t -
w i t h s t a n d i n g  t h e  we a k n e s s e s  d e te c te d,  t h e  co u r t  co n c l u d e d 
t h at  t h e i r  i m p a c t  wo u l d  n o t  h ave  c h a n g e d  t h e  co m m i s s i o n’s 
d e c i s i o n  o n  t h e  a c c o u n t s  o f  t h e  pa s  c o n c e r n e d  ( i . e .  t o  c l e a r 
o r  d i s j o i n  t h e m ) .  ac c o r d i n g l y,  t h e  co u r t  c o n c l u d e s  t h a t  t h e 
c learance of  accounts  procedure,  as  regards  the  re l iabi l i t y  of 
t h e  a c c o u n t s ,  p r o v i d e s  r e a s o n a b l e  a s s u r a n c e  a n d  s u f f i c i e n t 
i n fo r m a t i o n  fo r  t h e  co m m i s s i o n  t o  t a k e  i t s  a n n u a l  f i n a n c i a l 
c learance decis ion.

 94.   r e g a rd i n g  t h e  n e w  e l e m e nt s  o f  a s s u ra n ce  re l at i n g  to  t h e  l e -
gal i t y  and regular i t y  of  under ly ing t ransac t ions  that  are  now 
required f rom cBs  and pa di rec tors ,  the  cour t  concluded,  for 
t h e  re a s o n s  o u t l i n e d  i n  p a r a g r a p h s  2 5  t o  5 2  a b ove,  t h a t  t h e 
u s e  t h a t  c o u l d  b e  m a d e  o f  s u c h  n e w  e l e m e n t s  fo r  a s s u r a n c e 
p u r p o s e s  w a s  a s  ye t  l i m i te d.  I n  p a r t i c u l a r,  t h e  te s t i n g  o f  t h e 
i nte r n a l  co nt ro l  p ro ce d u re s  va r i e d  s i gn i f i c a nt l y  b e t we e n  t h e 
cBs  v is i ted and ,  in  general ,  the work  done is  not  suf f ic ient  to 
suppor t  thei r  s tatement  that  the  inter nal  contro l  procedures 
of  the  pas  have  operated sat i s f ac tor i ly.  a ls o,  th e  S oas  of  th e 
d i re c t o r s  o f  pa s  c a n n o t  p ro v i d e  a s s u r a n c e  a s  t o  t h e  l e g a l i t y 
a n d  re g u l a r i t y  o f  t h e  u n d e r l y i n g  t ra n s a c t i o n s  u n l e s s  t h e re  i s 
re a s o n a b l e  a s s u ra n ce  t h a t  t h e  co n t ro l  s t a t i s t i c s  a re  re l i a b l e , 
which is  not  yet  the  case.  the va lue  added by  the  opinion is -
sued by cBs  on the Soa is  not  as  yet  c lear.

coNcluSIoNS aNd 
recoMMeNdatIoNS
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t h E  cO N f O r m I t y  c l E a r a N c E  O f  accO u N t s 

 95.   Between 1999 and the end of  2008,  the commission has recov-
ered,  f rom Member  States,  5  582 mi l l ion euro through i ts  con-
formity decisions.  however,  significant shor tcomings sti l l  af fect 
the implementation of the conformity clearance pro cedure and 
adversely impact on the achievement of its  objective to exclude 
i r regular  payments  f rom communit y  f inancing.

 96.   t h e  r e s o u r c e s  a v a i l a b l e  t o  t h e  c o m m i s s i o n  f o r  i t s  c o n f o r m -
i t y  a u d i t s  re s u l t  i n  l i m i te d  a u d i t  cove ra g e  o f  a gr i c u l t u ra l  e x-
penditure  which,  when combined with  the  appl icat ion of  the 
‘ 2 4 - m o nt h  r u l e’,  re s u l t s  i n  a  s i t u at i o n  w h e re by  i r re g u l a r  p ay -
m e n t s  m a y  b e  i d e n t i f i e d  b u t  c a n n o t  t h e n  b e  e xc l u d e d  f r o m 
communit y  f inancing.

 97.   as  the cour t  has  previously  obser ved,  the audit  of  systems by 
the  commiss ion does  not  prec lude the  use  of  an  appropr iate 
sampl ing method to  determine the f inancia l  impac t  of  i r regu-
l a r  e x p e n d i t u re .  a ny  a p p ro p r i a t e  m e t h o d  s h o u l d  i n c l u d e  a n 
examinat ion of  the legal i t y  and regular i t y  of  the payments  at 
the level  of  the f inal  benef ic iar ies.  the fac t  that  the commis-
s ion has  adapted i ts  audit  approach to  i ts  avai lable  resources 
results  in a lack of  suff icient such substantive testing and,  con-
sequently,  in  the general isat ion of  f lat- rate  correc t ions.  these 
cor rec t ions  do not  a l low for  the  establ ishment  of  a  va l id  l ink 
bet ween the amounts  recovered f rom M ember  States  through 
confor mit y  dec is ions  and the  amounts  of  i r regular  payments 
that  the recover ies  are  supposed to  compensate  for.

 98.   the european par l iament in  i ts  resolut ion on the reform of  the 
procedure  of  the  c learance  of  accounts  pointed out  that  ‘ the 
c learance of  accounts  was  refor med in  1996 to  overcome the 
p ro b l e m  o f  l o n g  d e l ays  i n  t h e  c l e a ra n ce  d e c i s i o n s’.  h owe ve r, 
the t ime needed to take the conformity decisions and complete 
the procedure is  st i l l  considered to  be too long.  as  a  result  of 
t h e  l e n g t h  o f  t h e  c o n fo r m i t y  p ro c e d u re,  a t  t h e  e n d  o f  2 0 0 8 , 
the c learance of  accounts  procedure was not  complete for  any 
year  later  than 2001.



Special report No 7/2010 — audit of the clearance of accounts procedure

43

Special report No 7/2010 — audit of the clearance of accounts procedure

39 the fact that ‘recurrent‘ 

weaknesses identified by the 

commission entail the application of 

a higher rate of flat-rate correction 

reinforces this perception.

t h E  c l E a r a N c E  O f  accO u N t s  P r O c E D u r E  a s  a 
W h O l E

 99.   t h e  1 9 9 6  re fo r m  o f  t h e  c l e a r a n c e  o f  a c c o u n t s  p ro c e d u re  i n -
t ro d u c e d  a  t wo - s t a g e  p ro c e d u re  w h i c h  i m p l i e s  t h a t  t h e re  i s 
n o w  o n l y  a n  a n n u a l  co m m i s s i o n  f i n a n c i a l  d e c i s i o n  a n d  t h a t 
the conformity decis ions cover  several  years  and are no longer 
l inked to  a  par t icular  f inancia l  year.

 100.   through the clearance of  accounts procedure,  the commission 
does  not  take a  formal  f inal  decis ion establ ishing,  for  a  given 
exercise,  the amount of  expenditure recognised as  chargeable 
t o  t h e  b u d g e t  a s  s t i p u l a t e d  b y  t h e  fi n a n c i a l  r e g u l a t i o n .  I n 
the absence of  such a  decis ion on legal i t y  and regular i t y,  the 
ex p e n d i t u re  o f  t h e  ye a r  i n  q u e s t i o n  c a n n o t  b e  co n s i d e re d  a s 
being ful ly  c leared at  the t ime of  the discharge.

 101.   the f inancia l  s tatements  are  presented to  the par l iament  and 
c o u n c i l  f o l l o w i n g  t h e  f i n a n c i a l  c l e a r a n c e  d e c i s i o n  b u t  b e -
fo re  t h e  e xc l u s i o n  o f  i r re g u l a r  e x p e n d i t u re .  t h e  pa r l i a m e n t , 
by  grant ing discharge to  the  commiss ion,  exonerates  i t  f rom 
i t s  r e s p o n s i b i l i t y  fo r  i m p l e m e n t a t i o n .  B y  d o i n g  s o,  i t  i s s u e s 
an opinion on infor mat ion cover ing operat ions  for  which the 
commiss ion has  not  yet  assum ed respons ib i l i t y  and which  i s 
therefore  l ikely  to  be amended at  a  later  stage.

 102.   th e  co m m i s s i o n’s  i m p o s i t i o n  o f  co r re c t i o n s  t h ro u g h  i t s  co n -
fo r m i t y  d e c i s i o n s  w h i c h  a re ,  i n  t h e  m a i n  ( by  v a l u e ) ,  f l a t - rate 
co r re c t i o n s ,  r u n s  t h e  r i s k  t h at  t h e  a m o u nt s  exc l u d e d  a re  n o t 
c o n s i d e re d  b y  t h e  M e m b e r  S t a t e s  a s  b e i n g  c l e a r  a n d  u n d i s -
putable.  consequently,  a l though the 1996 reform advocated a 
prevent ive  and correc t ive  mechanism phi losophy rather  than 
a  m e a n s  o f  i m p o s i n g  p e n a l t i e s ,  f i n a n c i a l  c o r re c t i o n s  c a n  b e 
perceived as  sanc t ions 39 which are  negot iable  rather  than re -
cover ies  of  i r regular  payments.
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 103.   the confor mit y  decis ions  are  not  re lated di rec t ly  to  i r regular 
payments  made to  benef ic iar ies  and do not  therefore  direc t ly 
exclude this  i r regular  expenditure f rom communit y  f inancing. 
I n  fac t ,  the cost  of  the f inancia l  correc t ions  included in  these 
d e c i s i o n s  i s  b o r n e  b y  t h e  M e m b e r  S t a t e s  r a t h e r  t h a n  b y  t h e 
benef ic iar ies  of  the a id  i r regular ly  paid.

r E cO m m E N D at I O N s

 104.   t h e  co u r t  re c o m m e n d s  t h a t  t h e  c l e a r a n c e  o f  a c c o u n t s  p ro -
cedure,  as  a  whole,  be reviewed with a  v iew to address ing,  in 
par t icular,  the fol lowing points :

(a)  the objec t ives  set  for  the var ious  phases  of  the c learance 
of  accounts  procedure  and for  the  procedure  as  a  whole, 
as  wel l  as  the  respec t ive  ro les  and responsibi l i t ies  of  the 
di f ferent  par t ies  involved should be more c lear ly  def ined 
i n  t h e  re l e v a n t  re g u l a t i o n s  r a t h e r  t h a n  b e i n g  f re q u e n t l y 
m o d i f i e d  o ve r  t i m e  b y  m e a n s  o f  g u i d e l i n e s .  t h i s  s h o u l d 
help in  stabi l i s ing the role  of  the cBs.

(b)  an impor tant  e lement  of  the revis ion recommended in  (a) 
above should  be  to  establ i sh  t ime l imits  for  a l l  s tages  of 
the procedure and,  in  par t icular,  a  t ime l imit  for  the com-
m i s s i o n  t o  t a k e  i t s  f i n a l  d e c i s i o n  o n  a  s p e c i f i c  f i n a n c i a l 
year.

(c )  the commission should,  at  the end of the conformity clear-
a n c e  p r o c e d u r e ,  r e c o g n i s e  t h e  a m o u n t  o f  e x p e n d i t u r e 
c h a rg e a b l e  to  t h e  a cco u nt s  o f  a  g i ve n  f i n a n c i a l  ye a r  a n d 
inform the discharge author i t ies  accordingly.

(d)  I n  o r d e r  t o  i m p r o v e  t h e  c u r r e n t  d i s c l o s u r e  p r o v i d e d  t o 
u s e r s  o f  t h e  f i n a n c i a l  s t ate m e nt s ,  t h e  s t ate m e nt s  s h o u l d 
i d e nt i f y,  fo r  e a c h  M e m b e r  S t ate ,  t h e  a m o u nt s  by  b u d g e t 
area  and by budget  year  which may be subjec t  to  fur ther 
ver i f icat ion.
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(e)  lo n g s t a n d i n g  c r i t i c i s m s  t h at  a re  s t i l l  re l e va nt  i n  s p i te  o f 
previous reforms should be addressed:  they include the ex-
cessively long delays necessar y to complete the procedure, 
t h e  f a c t  t h a t  t h e  p ro c e d u re  i s  d i vo rc e d  f ro m  t h e  a n n u a l 
f i n a n c i a l  s t a te m e n t s  ( s e e  ( c )  a n d  ( d ) ,  a b ove )  a n d  t h e  e x -
cess ive  re l iance on for fe i tar y  correc t ions.  as  to  the latter, 
the  commiss ion should  cons ider  a  more  ex tens ive  use  of 
statistical ly valid samples in cases where signif icant system 
weak nesses are found.  Such an approach would constitute 
an undisputed means  of  establ ish ing a  wel l - founded and 
propor tionate relationship between the f inancial  impact of 
errors  on the accounts  and the correc t ion the commission 
imposes.  the commission should therefore explore the vari -
o u s  ways  w h i c h  wo u l d  a l l ow  i t  to  a c h i e ve  t h i s  o b j e c t i ve, 
bear ing in  mind the cost–benef i t  of  such controls .

( f )  the power  for  the commiss ion to  sanc t ion M ember  States 
fo r  c o n t ro l  we a k n e s s e s ,  c u r re n t l y  e xe rc i s e d  t h ro u g h  t h e 
conformit y  decis ions,  should be separated f rom the c lear -
a n c e  o f  a c c o u n t s  p r o c e d u r e  w h i c h  i s  o f  a  d i f f e r e n t  n a -
ture.

(g)  final ly,  the cour t  considers  that  the c learance of  accounts 
procedure,  as regards the rel iabil ity of  the accounts,  would 
be fur ther  enhanced by the cont inued super vis ion of  the 
work of  cer t i f ication bodies by the commission,  in par ticu-
lar  through speci f ic  audit  v is i ts .

   this report was adopted by chamber I ,  headed by Mr Michel cretIN, 
Member  of  the cour t  of  auditors,  in  luxembourg at  i ts  meet ing of 
21 July  2010.

Fo r  t h e  Co u r t  o f  A u d i to r s

 

vítor Manuel da SIlva caldeIra 
Pr e si d e nt
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ExEcutIVE summary

II I .
the commission considers  that  within the 
o v e r a l l  f r a m e w o r k  f o r  t h e  m a n a g e m e n t 
a n d  co nt ro l  o f  a gr i c u l t u ra l  e x p e n d i t u re , 
t h e  n e w  wo r k  re q u i re d  f ro m  t h e  c e r t i f i -
cat ion bodies  i s  an  impor tant  and useful 
e l e m e nt  fo r  t h e  p u r p o s e  o f  g a i n i n g  re a -
s o n a b l e  a s s u r a n c e  o n  t h e  l e g a l i t y  a n d 
regular i t y  of  the under ly ing transac t ions. 
these new requirements  were  f i rst  intro -
d u ce d  fo r  f i n a n c i a l  ye a r  2 0 0 7  a n d  w h i l e 
m o d i f i e d  a n d  e x p a n d e d  f o r  f i n a n c i a l 
year  2008 have,  s ince  then,  in  substance 
r e m a i n e d  u n c h a n g e d .  t h e  n e w  r e q u i r e -
ments  were a lso discussed with the cer t i -
f icat ion bodies  in  an annual  conference.

as  a  result  the  s i tuat ion in  f inancia l  year 
2009 (af ter  the end of  the audited per iod) 
h a s  i m p r o v e d  s u b s t a n t i a l l y  f o r  a l l  t h e 
n e w  e l e m e n t s  o f  a s s u r a n c e  m e n t i o n e d 
( i .e .  those  concer ning legal i t y  and regu-
lar i t y  of  payments) .

IV. 
t h e  c o n f o r m i t y  c l e a r a n c e  p r o c e d u r e  i s 
designed to exclude expenditure  f rom eu 
f i n a n c i n g  w h i c h  h a s  b e e n  i n c u r r e d  i n  a 
way that  has infr inged eu law.  In contrast , 
i t  i s  n o t  a  m e c h a n i s m  b y  w h i c h  i r r e g u -
l a r  p ay m e nt s  to  b e n e f i c i a r i e s  a re  re cov -
ered which,  according to  the pr in  c iple  of 
shared management  and the rules  of  ar t-
ic le  9(1) (a) ( i i i )  of  counci l  regulat ion (ec ) 
No 1290/2005 and ar t ic le  53b(2)(c)  of  the 
financ ia l  r egu lat ion ,  i s  t he  so le  respon-
s i b i l i t y  o f  M e m b e r  St ate s .  wh e re  i r re g u -
l a r  p ay m e nt s  to  i n d i v i d u a l  b e n e f i c i a r i e s 
are  or  can be ident i f ied as  a  result  of  the 
c o n fo r m i t y  c l e a r a n c e  p ro  c e d u re s ,  M e m -
ber  States  are  required to  fol low them up 
by  re cove r y  a c t i o n s  a g a i n s t  t h e s e  b e n e -
f ic iar ies.

reply of the 
coMMISSIoN
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a r t i c l e  3 1 ( 2 )  o f  r e g u l a t i o n  ( e c )  N o 
1 2 9 0 / 2 0 0 5  p r o v i d e s  t h a t  f i n a n c i a l  c o r -
r e c t i o n s  s h a l l  b e  d e t e r m i n e d  o n  t h e 
b a s i s  o f  t h e  n a t u r e  a n d  g r a v i t y  o f  t h e 
i n f r i n g e m e n t  a n d  o f  t h e  f i n a n c i a l  d a m -
a g e  c a u s e d  t o  t h e  e u.  w h e r e  p o s s i b l e , 
t he  amount  i s  ca lcu lated on the  bas is  of 
t h e  l o s s  a c t u a l l y  c a u s e d  o r  o n  t h e  b a s i s 
o f  a n  e x t r a p o l a t i o n .  w h e r e  t h i s  i s  n o t 
p o s s i b l e ,  f l a t  r a t e s  a r e  u s e d  w h i c h ,  i n 
accordance with  the  legal  requirements, 
t a k e  a cco u nt  o f  t h e  s e ve r i t y  o f  t h e  d e f i -
c i e n c i e s  i n  t h e  n a t i o n a l  c o n t r o l  s y s t e m 
i n  o r d e r  t o  r e f l e c t  t h e  f i n a n c i a l  r i s k  f o r 
the eu.  the commiss ion’s  system thereby 
establ ishes  a  c lear  h ierarchy  of  methods 
t o  b e  u s e d  a n d,  t h e re fo re ,  t h e  co m m i s -
s i o n  d o e s  n o t  a gre e  t h at  i n  a  g i ve n  c a s e 
t h e r e  a r e  ‘o p t i o n s ’ o p e n  t o  i t  a s  t o  t h e 
type of  f inancial  correc t ion to be appl ied. 
the commiss ion considers  that  there  is  a 
val id  l ink  bet ween the amount of  the cor-
rec t ion and the amount  of  i r regular  pay-
m e n t s  m a d e  a s  a  re s u l t  o f  t h e  d e f i c i e n -
c ies  in  the  system.  confor mit y  c learance 
i n c l u d e s  c a s e s  w h e r e  t h e  d e f i c i e n c i e s 
found are l imited to the control  system in 
place  and cannot  be l inked to  indiv idual 
i r re g u l a r  p ay m e nt s  to  b e n e f i c i a r i e s  b u t , 
b e c a u s e  o f  t h e  f l a t - r a te  a p p ro a c h  t a k e n 
for  control  def ic iencies,  the r isk  to  the eu 
b u d g e t  i s  c o ve re d,  e . g .  w h e n  a  M e m b e r 
State  does  not  accompl ish  the  minimum 
number  of  controls .

M o re ove r,  a s  a gr i c u l t u ra l  ex p e n d i t u re  i s 
implemented under  shared management, 
t h e  M e m b e r  S t a t e s  a r e  b e t t e r  p l a c e d 
t h a n  t h e  co m m i s s i o n  to  a s s e s s  a n d  p ro -
vide evidence of  the real  f inancia l  loss  or 
r i s k  fo r  t h e  e u  b u d g e t .  t h e  o p e r a t i o n a l 
h a n d b o o k  e x p l i c i t l y  re co gn i s e s  t h i s  a n d 
r e q u i r e s  t h e  c o m m i s s i o n  t o  t a k e  s u c h 
evidence,  i f  re l iable,  into account.  a more 
p re c i s e  c a l c u l a t i o n  o f  t h e  f i n a n c i a l  l o s s 
for  the  eu budget  therefore  requires  the 
a c t i ve  co o p e rat i o n  o f  t h e  M e m b e r  S t ate 
c o n c e r n e d  a t  a l l  l e v e l s  o f  t h e  c o n f o r m -
it y  c learance procedure because only  the 
Member  State  has  a l l  the necessar y  infor-
mation to make such a  calculat ion.  unfor-
t u n a t e l y,  h owe ve r,  d e s p i t e  t h e  co m m i s -
s i o n’s  re q u e s t s ,  M e m b e r  St ate s  o f te n  d o 
n o t  a v a i l  t h e m s e l ve s  o f  t h i s  p o s s i b i l i t y. 
S i n c e  t h e  re fo r m  o f  t h e  s y s t e m  i n  1 9 9 6 , 
f lat - rate  cor rec t ions  accou nt  for  s l ight ly 
less  than 70 % of  the amount  of  total  cor-
rec t ions  by  value.  however,  the commis-
s i o n  c o n s i d e r s  i t  t o  b e  m o r e  a p p r o p r i -
a t e  t o  l o o k  a t  t h e  n u m b e r  o f  c a s e s  w i t h 
a  f i n a n c i a l  c o r r e c t i o n  w h e r e  a  f l a t  r a t e 
was  used.  here,  only  45 % of  a l l  cases  are 
based on a  f lat- rate  approach and,  i f  the 
l a s t  1 0  c o n f o r m i t y  d e c i s i o n s  a r e  t a k e n , 
t h i s  p e r c e n t a g e  d r o p s  f u r t h e r  t o  3 7  % . 
this  demonstrates  the commiss ion’s  con-
t inuous effor t  to l imit  the use of  f lat  rates 
as  much as  poss ible.

S ince the methodology used by the com-
miss ion to  calculate  f inancia l  correc t ions 
i s  b a s e d  o n  i t s  b e s t  e s t i m a t e  o f  t h e  r i s k 
to  the eu budget ,  i t  cannot  by  def in i t ion 
amount  to  a  sanc t ion.

reply of the 
coMMISSIoN
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a s  p a r t  o f  t h i s  e f f o r t ,  t h e  c o m m i s s i o n 
r e c e n t l y  s e t  o u t  t o  M e m b e r  S t a t e s  t h e 
condit ions  under  which i t  i s  prepared to 
l imit  the  amount  of  any f inancia l  correc -
t ion to  the  er ror  rate  found by  the  M em-
ber State in the transac t ions at  f inal  bene-
f i c i a r y  l e v e l  a n d  r e p o r t e d  i n  i t s  c o n t r o l 
stat ist ics  for  the a id  scheme concerned.

fi n a n c i a l  c o r re c t i o n s  a re  a n  a c c o u n t i n g 
correc t ion and not  a  sanc t ion on Member 
S t a t e s ’ a u t h o r i t i e s .  t h e  f l a t - r a t e  m e t h -
o d o l o g y  h a s  b e e n  u p h e l d  b y  t h e  c o u r t 
o f  J u s t i c e  a s  b e i n g  i n  c o n f o r m i t y  w i t h 
t h e  l e g a l  r u l e s  g o v e r n i n g  t h e  c o n f o r m -
i t y  wo r k .  I n  p a r t i c u l a r,  t h e  co u r t  o f  J u s -
t i c e  h a s  c o n f i r m e d  t h a t  i t  i s  n o t  u p  t o 
the commiss ion to  under take the checks 
n e c e s s a r y  t o  p u t  a  p re c i s e  f i g u re  t o  t h e 
l o s s e s  i n c u r r e d ,  b u t  r a t h e r  i t  i s  f o r  t h e 
M ember  State  to  show that  the  commis-
s ion’s  est imate was  excess ive. 

th e  u s e  o f  f l at - rate  co r re c t i o n s  wa s  a l s o 
endorsed by  the  european par l iament  in 
i t s  2 0 0 7  d i s c h a r g e  r e s o l u t i o n  ( §  8 3 )  f o r 
cases  where  M ember  States  do not  com-
ply  with their  legal  obl igat ions. 

a l t e r n a t i ve  m e t h o d s  fo r  t h e  c a l c u l a t i o n 
o f  f i n a n c i a l  c o r r e c t i o n s  r e f e r r e d  t o  b y 
t h e  c o u r t  w o u l d  r e q u i r e  a  s u b s t a n t i a l 
increase  in  audit  resources  which  wou ld 
not  be in  l ine  with  any cost–benef i t  ana-
lys is .

V. 
the f inancia l  c learance decis ion is  taken 
a r o u n d  s i x  m o n t h s  a f t e r  t h e  e n d  o f  t h e 
f i n a n c i a l  ye a r  i n  q u e s t i o n .  t h ro u g h  t h i s 
d e c i s i o n ,  t h e  c o m m i s s i o n  e s t a b l i s h e s 
t h e  a m o u n t  o f  e x p e n d i t u r e  r e c o g n i s e d 
a s  c h a rg e a b l e  to  t h e  e u  b u d g e t  fo r  t h a t 
ye a r.  t h e  f a c t  t h a t  t h e  d e c i s i o n  i s  w i t h -
o u t  p re j u d i ce  to  s u b s e q u e nt  co n fo r m i t y 
decis ions  imposing f inancia l  cor rec t ions 
o n  M e m b e r  S t a te s  i s  e x p l i c i t l y  p rov i d e d 
f o r  i n  a r t i c l e  3 0  o f  r e g u l a t i o n  ( e c )  N o 
1 2 9 0 / 2 0 0 5 ,  w h i c h  h a s  t h e  s a m e  l e g a l 
s tatus  as  the financia l  regulat ion.  M ore -
ove r,  i n  s u b s t a n ce,  i t  i s  f u l l y  co m p at i b l e 
w i t h  t h e  fi n a n c i a l  r e g u l at i o n ,  w h i c h  fo r 
any  ot her  ex pendit u re  provides  t hat  t he 
co m m i s s i o n  c a n  m a k e  e x  p o s t  c h e c k s  u p 
to  f ive  years  af ter  the discharge decis ion  
o n  t h e  y e a r  i n  w h i c h  t h e  f i n a l  p a y m e n t 
was made.  o ther wise,  a l l  budgetar y expen-
d i t u re  wo u l d  b e  c o n s i d e re d  p ro v i s i o n a l 
unt i l  an e x  p o s t  check is  made or  the f ive -
year  per iod has  lapsed. 

t h e  a m o u n t  o f  e x p e n d i t u r e  w h i c h  i s 
l i k e l y  t o  b e  e xc l u d e d  f ro m  f i n a n c i n g  b y 
f u t u re  co n fo r m i t y  d e c i s i o n s  i s  d i s c l o s e d 
as  a  contingent  asset  in  the commission’s 
a c c o u n t i n g  s y s t e m  a n d  i n  a  n o t e  t o  t h e 
f i n a n c i a l  s t a t e m e n t s .  to g e t h e r  w i t h  t h e 
f inanc ia l  c learance  dec is ion ,  t h is  d isc lo -
s u r e  p r o v i d e s  t h e  e u r o p e a n  pa r l i a m e n t 
and the counci l  with the information they 
require  for  the discharge procedure.
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t h e  o b s e r v a t i o n  o f  t h e  co u r t  r e l a t e s  t o 
a  fundamental  pr inc iple  of  the c learance 
o f  a c c o u n t s  s y s t e m s  a s  p r o v i d e d  f o r  i n 
i t s  c u r r e n t  l e g a l  b a s i s ,  w h i c h  t h e  c o m -
miss ion is  bound to  apply  (s ince 1996) .  I t 
was  not  objec ted to  by any of  the par t ies 
inter vening in  the adopt ion of  the  legis-
lat ion.  as  such the obser vat ion could  be 
b e s t  co n s i d e re d  i n  t h e  co ntex t  o f  a  p o s -
s ible  review of  the legis lat ion.

VI. 
t h e  c o m m i s s i o n  c o n s i d e r s  t h e  c u r r e n t 
s y s t e m  t o  f u n c t i o n  w e l l  a n d  t o  a c h i e v e 
i t s  o v e r a l l  o b j e c t i v e s .  I t  w i l l ,  h o w e v e r, 
c o n t i n u e  t o  i m p r o v e  i t s  o p e r a t i o n s  i n 
p r a c t i c e  a n d ,  w h e r e  n e c e s s a r y ,  s u b -
m i t  a p p r o p r i a t e  p r o p o s a l s  f o r  f u r t h e r 
i m p r o v e m e n t s  t o  t h e  e u r o p e a n  p a r l i a -
m e n t  a n d  t h e  co u n c i l  fo r  t h e  p o s t - 2 0 1 3 
per iod. 

INtrODuctION

2. 
a r t i c l e  4 2 ( 1 )  o f  t h e  I m p l e m e n t i n g  r u l e s 
deal ing  wit h  t he  implement at ion  of  ar t-
i c l e s  5 3 b  a n d  5 3 c  o f  t h e  fi n a n c i a l  r e g u -
l a t i o n  d e f i n e s  t h a t  t h e  p u r p o s e  o f  t h e 
c learance  of  accou nts  sha l l  be  to  ensu re 
that  expenditure by the Member States  in 
t h e  c o n t e x t  o f  s h a re d  m a n a g e m e n t  [ … ] 
a n d  w h i c h  m ay  b e  c h a rg e a b l e  to  t h e  e u 
b u d g e t  i s  i n  o r d e r  a n d  c o n s i s t e n t  w i t h 
the appl icable  eu rules.

5. 
t h e  B e l l e  w o r k i n g  g r o u p  s e t  u p  b y  t h e 
c o m m i s s i o n  i n  1 9 9 1  w a s  m a n d a t e d  t o 
s t u d y  t h e  o p e r a t i o n s  i n v o l v e d  i n  t h e 
c learance of  accounts  procedure in  order 
b o t h  t o  a s s e s s  t h e i r  e f f e c t i v e n e s s  a n d 
e f f i c i e n c y  i n  a c h i e v i n g  t h e  g e n e ra l  a i m s 
o f  t h e  c a p  a n d  t h e  fi n a n c i a l  r e g u l at i o n 
a n d,  i f  n e ce s s a r y,  to  p ro p o s e  l e gi s l a t i ve 
and/or  administrat ive means of  enforcing 
those operat ions. 

5.  (b) 
e a c h  f i n a n c i a l  c o r r e c t i o n  i n c l u d e d  i n  a 
conformit y  decis ion is  l inked to a  speci f ic 
f i n a n c i a l  ye a r  w h i c h  i s  i d e n t i f i e d  i n  t h e 
annex to  this  decis ion.

B ox 1 (b) 
t h e  c h e c k s  u n d e r t a k e n  b y  t h e  pa s  a r e 
b a s e d  o n  m a n a g e m e n t  a n d  c o n t ro l  s y s -
t e m s  f o r  w h i c h  t h e  m i n i m u m  r e q u i r e -
ments  are  la id  down by the commiss ion.

6. 
under  the reformed system,  the f inancia l 
c learance decis ion is  adopted by 30 apr i l 
o f  t h e  y e a r  fo l l o w i n g  t h e  f i n a n c i a l  y e a r 
co n ce r n e d.  th u s  t h e  re fo r m e d  c l e a ra n ce 
o f  a c c o u n t s  p ro c e d u re  h a s  s i g n i f i c a n t l y 
accelerated the t imescale  for  c lear ing the 
pas’ accounts. 
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Part I — thE fINaNcIal clEaraNcE 
Of accOuNts

21. 
r e l i a n c e  o n  t h e  wo r k  o f  o t h e r  a u d i t o r s , 
where  judged appropr iate,  i s  foreseen in 
I nternat ional  audit ing Standards  and the 
c o m m i s s i o n’s  g u i d e l i n e s .  t h e  c B s  m a y 
r e l y  o n  t h e  w o r k  o f  t h e  i n t e r n a l  a u d i t 
u ni t s  ( Iau)  i f  they  have  suf f ic ient ly  ver i -
f ied such work . 

a n  a u d i t  m i s s i o n  i n  N o v e m b e r  2 0 0 9  t o 
t h e  d a n i s h  c B,  cove r i n g  p r i m a r i l y  f i n a n -
c i a l  ye a r  2 0 0 9 ,  d i d  n o t  re ve a l  a ny  m a j o r 
def ic iencies  in  e i ther  body with regard to 
work ing documents  and check l ists . 

with regard to  the cour t ’s  obser vat ion in 
fo o t n o te  9  t h a t  i n  d e n m a r k  t h e  I au  w a s 
i nvo l ve d  i n  t h e  s e l e c t i o n  p ro ce s s  o f  t h e 
cB,  which was  f inal ly  contrac ted direc t ly 
b y  t h e  pa  a f t e r  p r o p o s a l  b y  t h e  I au,  i t 
s h o u l d  b e  n o t e d  t h a t  t h e  c B ’s  c o n t r a c t 
was  renewed for  f inancia l  years  2009 and 
2 0 1 0  w i t h  t h e  s i gn a to r y  b e i n g  t h e  co m -
petent  author i t y.

22. 
I n  the major i t y  of  cases  the cour t ’s  f ind-
ings re late  to  weak nesses  in  the cBs’ doc-
u m e n t a t i o n  o f  t h e i r  a u d i t  w o r k ,  r a t h e r 
than the work  i tse l f.

c B s  s h o u l d  co m p i l e  s u f f i c i e nt  a u d i t  e v i -
d e n c e  i n  s u p p o r t  o f  t h e i r  f i n d i n g s .  t h e 
co m m i s s i o n  co n s i d e r s  t h i s  i s s u e  a s  p a r t 
o f  i t s  r i s k  a n a l y s i s ,  a l t h o u g h  i t  c a n  o n l y 
a s s e s s  t h i s  d i r e c t l y  d u r i n g  i t s  v i s i t s  t o 
t h e  c B s  s e l e c t e d  f o r  a u d i t .  a l t h o u g h 
t h e  e x a c t  l a y o u t  a n d  c o n t e n t  o f  w o r k -
i n g  p a p e r s  a n d  c h e c k l i s t s  s h o u l d  b e  l e f t 
to  the profess ional  judgment  of  cBs,  the 
commiss ion has  made (and wi l l  cont inue 
t o  m a k e )  r e c o m m e n d a t i o n s  i n  t h i s  k e y 
area where i t  f inds  weak nesses.

Beyond the general  requirements  for  sub -
s t a n t i v e  t e s t i n g  o f  e x p e n d i t u r e  a c c o r d -
i n g  t o  g u i d e l i n e  N o  3 ,  c B s  a r e  r e q u i r e d 
fo r  S p S  t o  c h e c k  t h a t  t h e  p a y m e n t s  c a n 
b e  d e r i ve d  f ro m  t h e  u n d e r l y i n g  e n t i t l e -
ments.  however,  there  is  no requirement 
t o  ve r i f y  w i t h i n  t h e  s u b s t a n t i ve  t e s t i n g 
the ent i t lements  as  such. 

24. 
t h e  g u i d e l i n e s  h a v e  b e e n  r e v i s e d  f o r 
f inancia l  year  2009 to  fur ther  c lar i fy  how 
t h e  t e s t  o f  c o m p l e t e n e s s  a n d  a c c u r a c y 
o f  t h e  d e b to r s ’ l e d g e r  a n d  a n n ex  I I I / I I I a 
t o  r e g u l a t i o n  ( e c )  N o  8 8 5 / 2 0 0 6  s h o u l d 
b e  c a r r i e d  o u t  a n d  r e p o r t e d  u p o n .  a n 
analys is  of  the  cer t i f icat ion repor ts  with 
regard to  f inancia l  year  2009 shows that , 
s i n c e  t h e  c o u r t ’s  a u d i t ,  i m p r o v e m e n t s 
have been made in  this  respec t . 

I n  addit ion to the work carr ied out  by the 
c B s ,  t h e  c o m m i s s i o n  h a s  o v e r  t h e  p a s t 
t h r e e  y e a r s  a u d i t e d  1 4  pa s  i n  1 1  M e m -
b e r  S t a t e s  a s  re g a rd s  t h e i r  fo l l o w - u p  o f 
i r r e g u l a r i t y  c a s e s  a n d  t h e i r  r e p o r t i n g 
u n d e r  a n n e x  I I I  t o  r e g u l a t i o n  ( e c )  N o 
8 8 5 / 2 0 0 6 .  I n  g e n e r a l ,  t h e  pa s  h ave  a d e -
quate  procedures  in  p lace  to  protec t  the 
f inancial  interests  of  the european union. 
d e f i c i e n c i e s  f o u n d  d u r i n g  t h e s e  a u d i t s 
are  being fol lowed in  the contex t  of  con-
formit y  c learance procedures.
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26. 
the commiss ion has  recent ly  put  for ward 
a  s y s t e m 1 b y  w h i c h  M e m b e r  S t a t e s  c a n , 
f r o m  2 0 1 0 ,  r e i n fo r c e  t h e  o v e r a l l  f r a m e -
w o r k  f o r  g a i n i n g  r e a s o n a b l e  a s s u r a n c e 
o n  l e g a l i t y  a n d  r e g u l a r i t y  o f  t r a n s a c -
t i o n s  a t  t h e  l e v e l  o f  f i n a l  b e n e f i c i a r i e s . 
to this  end,  cBs  should ex tend their  work 
b e y o n d  t h e  p r e s e n t  r e q u i r e m e n t s  b y 
f u l l y  re p e r fo r m i n g,  fo r  a  g i ve n  e x p e n d i -
ture  populat ion,  a  representat ive  sample 
of  t ransac t ions  which the pa in  quest ion 
has  checked on the spot .  the work  would 
cover  the ent i re  handl ing of  the f i le,  f rom 
receipt  of  the  a id  appl icat ion to  the  ca l -
c u l a t i o n  a n d  e xe c u t i o n  o f  t h e  f i n a l  p ay -
ment.

28. 
t h e  c o m m i s s i o n  a g r e e s  t h a t  f u r t h e r 
i m p r o v e m e n t s  c a n  a n d  s h o u l d  b e  m a d e 
a n d  i t  i s  re g u l a r l y  ra i s i n g  t h e  i s s u e  w i t h 
the  M ember  States.  however,  there  i s  no 
re q u i re m e nt  to  te s t  a n d  a s s e s s  e a c h  k e y 
a n d  a n c i l l a r y  c o n t r o l  t h a t  s h o u l d  b e  i n 
place at  the pa.

29. 
I n  t h e  v i e w  o f  t h e  co m m i s s i o n ,  a n  o p i n -
i o n  o n  t h e  i n t e r n a l  c o n t r o l  p r o c e d u r e s 
w o u l d  n o t  r e q u i r e  s p e c i f i c  t e s t i n g  a n d 
assessment  of  the  re l iabi l i t y  of  each key 
and anci l lar y  control .  regulat ion (ec )  No 
885/2006 does not  require  the cB to  con-
c l u d e  o n  w h e t h e r  a l l  p o s s i b l e  c o n t r o l s 
are  operat ional ,  but  only  requires  the cB 
to review the paying agenc y ’s  compliance 
with the accreditat ion cr i ter ia  (annex I  to 
regulat ion (ec )  No 885/2006) . 

1 document d/413722/2009.

however,  cBs would be required to assess 
t h e s e  a s p e c t s  u n d e r  t h e  n e w  s y s t e m 
d e s c r i b e d  i n  t h e  c o m m i s s i o n’s  r e p l y  t o 
paragraph 26. 

30. 
w h e r e  n e c e s s a r y  t h e  c o m m i s s i o n  h a s 
p o i n t e d  o u t  i n  f o r m a l  c o m m u n i c a t i o n s 
to  M ember  States  that  delegated bodies 
shal l  a lso  be ident i f ied and tested.  there 
i s ,  h owe ve r,  n o  re q u i re m e nt  to  v i s i t  a n d 
test  ever y  delegated body ever y  year. 

31. 
the modif icat ion a imed at  c lar i fy ing obl i -
gat ions  which a l ready existed before  and 
at  improving the repor t ing f rom the cBs. 

32. 
t h e  c o m m i s s i o n  c o n s i d e r s  t h a t  t h e 
r e v i s e d  g u i d e l i n e s  a d e q u a t e l y  s p e c i f y 
t h e  f u l l  s c o p e  o f  t h e  a u d i t  t a s k .  pa s  a re 
e x p e c te d  to  re co n c i l e  a l l  i n fo r m at i o n  i n 
t h e i r  s u b m i t t e d  a n n u a l  q u e s t i o n n a i r e s 
to  t he  u nder ly ing dat abase  infor mat ion . 
cBs  are  to  check that  th is  has  been done 
a n d  t o  i n d i c a t e  w h e t h e r  d i s c r e p a n c i e s 
have been found.  they should a lso  check 
the  ex is tence  and adequac y  of  the  audit 
t ra i l .

to test  the accurac y of  the database,  cBs 
m u s t  t a k e  a  s a m p l e  o f  a t  l e a s t  2 0  f i e l d 
i n s p e c t i o n  r e p o r t s  p e r  s e t  o f  s t a t i s t i c s 
and check that  the data  they contain  has 
b e e n  c o r r e c t l y  e n t e r e d  i n t o  t h e  d a t a -
base.

c B s  a re  re q u i re d  t o  c l e a r l y  c o n c l u d e  o n 
t h e  a b o v e  e l e m e n t s .  N o t w i t h s t a n d i n g 
t h e  i m p r o v e m e n t s  i n  t h i s  a r e a  i n  f i n a n -
c ia l  year  2009,  the  commiss ion wi l l  con-
s ider  whether  fur ther  c lar i f icat ion in  the 
guidel ines  is  needed.
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33.  (a) 
pas  a re  e x p e c te d  to  p e r fo r m  t h i s  re co n -
c i l iat ion.  cBs  are  expec ted to  check  that 
i t  has  been done proper ly.  this  was  made 
ve r y  c l e a r  to  M e m b e r  St ate s  i n  t h e  s u m -
m a r y  re p o r t  fo r  f i n a n c i a l  ye a r  2 0 0 8 2  a n d 
r e c o m m e n d a t i o n s  h a v e  b e e n  m a d e  i n 
t h i s  r e s p e c t  t o  M e m b e r  S t a t e s  ( pa s  a n d 
c B s )  w h e re  a p p ro p r i a te .  as  a  re s u l t ,  t h e 
commiss ion cons iders  that  the  s i tuat ion 
improved for  f inancia l  year  2009.  accord-
ing to  the repor ts  of  the cBs  for  f inancia l 
year  2009,  a  complete  reconci l iat ion was 
a cco mpl ished for  the  major i t y  of  pay ing 
agencies.

33.  (b)–(c)
the commiss ion ack nowledges  the  def i -
c iencies  ident i f ied by the cour t  concern-
i n g  f i n a n c i a l  y e a r  2 0 0 7  a n d  2 0 0 8  a n d 
has  ra ised these  i ssues  with  the  M ember 
S t a t e s  c o n c e r n e d.  a s  a  re s u l t ,  t h e  co m -
m i s s i o n  co n s i d e r s  t h at  t h e  s i t u at i o n  h a s 
i m p rove d  s i gn i f i c a nt l y  fo r  f i n a n c i a l  ye a r 
2009.  an analys is  of  cer t i f icat ion repor ts 
s h o w s  t h a t  i n  a ro u n d  9 0  %  o f  c a s e s ,  t h e 
c B s  c a r r i e d  o u t  t h e  w o r k  a t  t h e  l e v e l s 
required by the commiss ion’s  guidel ines, 
with  a  few except ions.

2 aGr/2009/80073-00-03/eN of 3 april 2009.

34. 
fo r  t h e  re a s o n s  s e t  o u t  b e l ow,  t h e  co m -
mission takes the view that  the shor tcom-
i n g s  i d e n t i f i e d  d o  n o t  p l a c e  s i g n i f i c a n t 
l i m i t a t i o n s  o n  t h e i r  u s e  f o r  a s s u r a n c e 
purposes  by the commiss ion:

— t h e  e r r o r  r a t e s  e s t a b l i s h e d  b y  t h e 
co m m i s s i o n  o n  t h e  b a s i s  o f  t h e  c o n -
t r o l  s t a t i s t i c s  p r o v i d e d  b y  t h e  M e m -
ber  States  are  consistent  over  several 
years.

— an analysis  of  the cer t i f ication repor ts 
w i t h  r e g a r d  t o  f i n a n c i a l  y e a r  2 0 0 9 
s h o w s  t h a t  c l e a r  i m p ro ve m e n t s  h ave 
been made by cBs.

— the statistical  information is  the result 
of  a  ver y  large sample of  appl icat ions 
c h e c k e d 3 a n d  e ve n  i f  a  s a fe t y  m a rgi n 
o f  a  2 5  %  i n c r e a s e  i n  t h e  e r r o r  r a t e s 
were  appl ied,  the  res idual  er ror  rates 
would st i l l  be  below 2 %.

— t h e  e r r o r  r a t e s  e s t a b l i s h e d  b y  t h e 
cour t  in its  daS 2008 exercise are con-
sistent with the residual  error rates es-
t a b l i s h e d  b y  t h e  c o m m i s s i o n  o n  t h e 
basis  of  the control  statist ics  provided 
by the M ember  States.

3 SpS/SapS: 600 315 applications checked; animals:  

798 119 animals checked (suckler cow premium and special 

beef premium); export refunds: 13 023 declarations checked;  

275 491 checks carried out on beneficiaries for area-related rural 

development measures (cf. annual activity report 2009 of the 

agriculture and rural development dG, footnote 33, page 61).
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with  regard to  the sampl ing methodolo -
gi e s  u s e d  by  t h e  pas  i n  s e l e c t i n g  c l a i m s 
f o r  o n - t h e - s p o t  c h e c k s ,  r a n d o m - b a s e d 
samples  are  normal ly  required.  al though 
the random-based samples  do not  fo l low 
a  stat ist ica l  methodology such as  monet-
ar y  unit  sampl ing (MuS) ,  the samples  are 
normal ly  large enough to provide reason-
able  assurance as  to  their  representat ive -
ness.

35. 
the commiss ion ack nowledges  the  def i -
c iencies  ident i f ied by the cour t  concern-
i n g  f i n a n c i a l  y e a r s  2 0 0 7  a n d  2 0 0 8  a n d 
i t  h a s  a l re a d y  d i s c l o s e d  t h e  i n fo r m at i o n 
i n  t h e  a a r  o f  t h o s e  y e a r s .  I t  h a s  r a i s e d 
these issues  with the Member  States  con-
c e r n e d  a n d  c o n s i d e r s  t h a t ,  a s  a  r e s u l t , 
t h e  s i t u at i o n  h a s  i m p rove d  s i gn i f i c a nt l y 
for  f inancia l  year  2009.  an analys is  of  the 
c B s’ re p o r t s  s h ows  t h at  t h e y  c a r r i e d  o u t 
t h e  w o r k  a t  t h e  l e v e l s  r e q u i r e d  b y  t h e 
guidel ines,  with a  few exceptions,  in  over 
90 % of  the IacS cases  (both funds) ,  con-
c luding in  92  % (eaGf)  and 87 % (eafrd) 
of  these cases  that  the qual i t y  of  the on-
t h e - s p o t  c h e c k s  w a s  a t  l e a s t  a d e q u a t e . 
fo r  t h e  n o n - I a c S  p o p u l a t i o n s ,  c B s  m e t 
the work requirements,  with a  few excep -
t i o n s ,  i n  o v e r  8 0  %  o f  c a s e s ,  a n d  c o n -
c luded s imi lar ly  in  90  % (eaGf)  and 87  % 
(eafrd)  of  a l l  cases.

t h e  c o m m i s s i o n  c o n s i d e r s  t h a t  t h e s e 
modif icat ions  have been introduced ( the 
engl ish  vers ion of  the revised guidel ines 
w a s  i n t r o d u c e d  a l r e a d y  i n  J u l y  2 0 0 8 ) 
s u f f i c i e n t l y  i n  a d v a n ce  to  e n a b l e  c B s  to 
comply  with the new guidel ines.

36.
t h e  c o m m i s s i o n  a g r e e s  t h a t  f u r t h e r 
i m p r o v e m e n t s  c a n  a n d  s h o u l d  b e  m a d e 
and i t  i s  regular ly  pursuing the issue with 
the M ember  States.

37. 
even though the commission agrees  that , 
i n  g e n e r a l ,  a  re - p e r fo r m a n c e  o f  a  p re v i -
o u s  c h e c k  p rov i d e s  a  b e t t e r  a s s e s s m e n t 
of  the  qual i t y  of  the  on-the -spot  checks, 
i t  i s  s t i l l  p o s s i b l e  t o  e v a l u a t e  t h e  c o n -
t r o l  e n v i r o n m e n t  t h r o u g h  i n s p e c t i o n s 
accompanied by  t he  c B.  I n  cer t a in  c ases 
i t  may a lso not  be poss ible  to  re -per form 
a  c h e c k .  t h e s e  p r o b l e m s  a r e  i n h e r e n t 
i n  m a ny  e x  p o s t s  c o n t ro l s  p e r fo r m e d  b y 
ex ternal  auditors.

Moreover,  accompanied f ie ld  inspec t ions 
would  reduce the  administ rat ive  burden 
on the farmer.

38. 
for  the reasons set  out  in  i ts  reply  to para-
graph 34,  the commiss ion considers  that 
the cour t ’s  f indings  do not  p lace  s igni f i -
c a n t  l i m i t a t i o n s  o n  t h e  u s e  t h a t  c a n  b e 
m a d e  o f  t h e  c o n t ro l  s t a t i s t i c s  fo r  a s s u r -
ance purposes.

the new system for  the re inforcement  of 
assurance referred to  is  not  a  reac t ion to 
w e a k n e s s e s  i n  t h e  w o r k  o f  t h e  c B s  b u t , 
rather,  an attempt to  re inforce the assur-
a n c e  a l r e a d y  g i v e n  b y  t h e  c u r r e n t  s y s -
tem.
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41. 
B y  i s s u i n g  g u i d e l i n e  N o  4  o n  t h e  s t a t e -
m e n t  o f  a s s u r a n c e ,  a  c o m m o n  m e t h o d -
o l o g y  i s  p r o v i d e d  o n  h o w  t o  d r a w  u p 
t h e  S o a .  I t  s e t s  o u t  t h e  a p p l i c a b l e  l e g a l 
p r o v i s i o n s  a n d  p r o v i d e s  r e c o m m e n d a -
t ions f rom the commission with a  v iew to 
e n s u r i n g  t h at  t h e  S o as  a re  d raw n  u p  o n 
the bas is  of  comparable  cr i ter ia .

43. 
t h e  r e v i s e d  g u i d e l i n e  o n  t h e  S o a  w a s 
p re s e n t e d  t o  t h e  M e m b e r  S t a t e s  fo r  t h e 
f i r s t  t i m e  i n  J u n e  2 0 0 8  a n d  f i n a l i s e d  i n 
July  2008.  this  was suff ic iently  in  t ime for 
t h e  d i re c to r s  o f  t h e  pas  to  p re p a re  t h e i r 
S o a  t o  b e  s i g n e d  b y  J a n u a r y  2 0 0 9 .  a n 
ear l ier  revis ion was  not  poss ible  because 
the results  of  the previous  year ’s  exerc ise 
f i rst  needed to  be evaluated.

t h e  c o m m i s s i o n  c o n s i d e r s  t h a t  t h e 
g u i d e l i n e s  a re  a d e q u ate l y  d e t a i l e d.  fu r-
t h e r  t o  a n a l y s i n g  t h e  S o as  r e c e i v e d  f o r 
f i n a n c i a l  y e a r  2 0 0 8 ,  t h e  g u i d e l i n e  w a s 
f u r t h e r  re v i s e d.  th e  2 0 0 9  re v i s i o n  t re at s 
in  separate  annexes  how to carr y  out  the 
analys is  of  the control  stat ist ics  expl ic i t ly 
r e q u e s t i n g  d e t a i l e d  i n f o r m a t i o n  w h e r e 
t h e  e r r o r  r a t e  i n  a  p o p u l a t i o n  i s  a b o v e 
2  %,  where the compar ison with the s i tu-
at ion in  the previous f inancial  year  shows 
a  s i gn i f i c a n t  d e te r i o r a t i o n  o r  w h e re  t h e 
e r ro r  rate  i n  a  p o p u l at i o n  i s  i m p l a u s i b l y 
l o w,  a n d  h o w  t o  d e a l  w i t h  t h e  r e q u i r e -
m e nt  to  d i s c l o s e  t h e  b a s i s  o n  w h i c h  t h e 
s t a t e m e n t  o f  a s s u r a n c e  i s  d r a w n .  te m -
plates  for  t ransmiss ion of  contro l  s t at i s -
t ics  were  provided by the commiss ion in 
o r d e r  t o  e n s u r e  u n i f o r m i t y  o f  t h e  d a t a 
s u p p l i e d  b y  t h e  M e m b e r  S t a t e s  t o  t h e 
commiss ion.

44. 
th e  re q u i re m e nt  t h at  e a c h  s t ate m e nt  o f 
a s s u r a n c e  s h o u l d  b e  a c c o m p a n i e d  b y  a 
l i s t  o f  t h e  d o c u m e nt s  ex a m i n e d  a n d  t h e 
w o r k  p e r f o r m e d  b y  t h e  d i r e c t o r  o f  t h e 
p ay i n g  a g e n c y  b e fo re  s i gn i n g  h i s  s t a t e -
m e n t  w a s  f u l f i l l e d  i n  7 5  o u t  o f  8 2  c a s e s 
f o r  f i n a n c i a l  y e a r  2 0 0 8 .  t h e  a n a l y s i s  o f 
the  contro l  s tat i s t ics  was  provided in  32 
cases  and the compar ison with the s i tua-
t ion in  the previous  year  in  24 cases.

the commiss ion analys is  shows that ,  for 
t h e  f i n a n c i a l  y e a r  2 0 0 9 ,  t h e  s i t u a t i o n 
improved:  a l l  88 pas provided a  l ist  of  the 
d o c u m e n t s  e x a m i n e d  a n d  a  s u m m a r y  o f 
the work  per formed and 83 pas  provided 
t h e  re q u i re d  a n a l ys i s  o f  t h e  co nt ro l  s t a -
t ist ics .

45–46. 
the assurance model  under ly ing the Soas 
fol lows f rom the commiss ion’s  guidel ines 
a n d  w a s  d i s c u s s e d  a t  t h e  f i r s t  m e e t i n g 
with the direc tors  of  the pas in  december 
2 0 0 7 .  at  t h a t  o c c a s i o n ,  t h e  co m m i s s i o n 
a l s o  e x p l i c i t l y  s t a t e d  t h a t  t h e  s o - c a l l e d 
c a s c a d e  m o d e l  b a s e d  o n  ‘s u b - S o a s’ w a s 
insuff ic ient  and even discouraged i ts  use, 
i n  p a r t i c u l a r  f o r  t h e  e x e c u t i o n  o f  p a y -
ments.

47. 
fo r  f i n a n c i a l  y e a r  2 0 0 8 ,  t h e  a n a l y s i s  o f 
the  contro l  s tat i s t ics  was  provided in  32 
cases  and the compar ison with the s i tua-
t ion in  the previous  year  in  24  cases.  for 
f i n a n c i a l  y e a r  2 0 0 9 ,  g u i d e l i n e  N o  4  h a s 
b e e n  r e v i s e d  w i t h  a  v i e w  t o  i m p r o v i n g 
t h i s  s i t u a t i o n .  I n  c o n s e q u e n c e ,  f o r  t h i s 
f i n a n c i a l  y e a r,  t h e  r e q u i r e d  a n a l y s i s  o f 
t h e  co nt ro l  s t at i s t i c s  wa s  c a r r i e d  o u t  by 
84 out  of  88 pas.
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48. 
t h e  a n a l y s i s  o f  t h e  c o n t r o l  s t a t i s t i c s  i s 
required to  be car r ied out  at  a id  scheme 
l e v e l ,  t h e  t h r e s h o l d  a b o v e  2  %  ( a t  t h e 
l e v e l  o f  a  p o p u l a t i o n )  g i v i n g  a n  i n d i c a -
t i o n  f o r  c o n s i d e r a t i o n  o f  a  r e s e r v a t i o n . 
h o w e v e r  a  r e s e r v a t i o n  i s  o n l y  r e q u i r e d 
i f  t he  fo l lowing fac tors  are  cumu lat ive ly 
fu l f i l led:

— the examinat ion of  the qual i tat ive  as-
pec ts  leads  to  a  f inding of  s igni f icant 
def ic iencies  in  a  nat ional  control  sys-
t e m  a s  d e f i n e d  i n  p o i n t  4 . 2  (q u a l i t a -
t ive  aspec ts)  of  guidel ine No 4 ;  and 

— the amount of  undue payments is  esti-
mated to  exceed 2  % of  the total  pay-
m e n t s  m a d e  i n  t h e  f i n a n c i a l  y e a r  i n 
question under any of  the populations 
re fe r re d  to  i n  p o i nt  4 . 3  (q u a nt i t at i ve 
aspec ts)  of  guidel ine No 4 ;  and

— it  has not been possible to counter the 
i m p a c t  o f  t h e  d e f i c i e n c i e s  by  co r re c -
t ive  measures.

t h e  d i r e c t o r  o f  t h e  pa  i s  e x p e c t e d  t o 
make a  reser vat ion only  i f  a l l  these three 
condit ions  are  fu l f i l led.

49. 
fo r  t h e  r e a s o n s  s e t  o u t  i n  i t s  r e p l y  t o 
p a ra gra p h  3 4 ,  t h e  co m m i s s i o n  d o e s  n o t 
quest ion the rel iabi l i t y  of  the control  sta-
t ist ics .

51.
I t  i s  c o r re c t  t h a t  t h e  wo r k  p e r fo r m e d  i n 
the  contex t  of  the  cer t i f icat ion would to 
a  large ex tent  provide an adequate  bas is 
a lso  for  the opinion on the S oa. 

h o w e v e r ,  t h e  c B  s h o u l d  i n  a d d i t i o n 
c h e c k :  w h e t h e r  t h e  s u p p o r t i n g  i n f o r -
m a t i o n  a c c o m p a ny i n g  t h e  s t a t e m e n t  o f 
assurance is  adequate  and i t  should pro -
vide an opinion:

— ( i f  a p p l i c a b l e )  w h e t h e r  t h e  p a y i n g 
a g e n c y  d i r e c t o r ’s  r e s e r v a t i o n s  h a v e 
been correc t ly  disc losed;

— ( i f  a p p l i c a b l e )  w h i c h  a u d i t 
p o p u l a t i o n ( s )  s h o u l d ,  i n  i t s  o p i n i o n , 
h a v e  r e c e i v e d  a  r e s e r v a t i o n ,  b u t  d i d 
not ;

— ( i f  a p p l i c a b l e )  w h i c h  a u d i t 
population(s)  did receive a reser vation 
that was not required ( i .e.  the underly-
ing issue(s)  was/were not  mater ia l ) ;

— w h e t h e r,  i n  i t s  o p i n i o n ,  t h e  S o a  c o m -
p l i e s  i n  a l l  m a t e r i a l  re s p e c t s  w i t h  a r -
t ic le  3  of  regulat ion (ec )  No 885/2006 
( c o m m i s s i o n  g u i d e l i n e  N o  4 )  f o r  t h e 
f inancia l  year  16.10.xx  to  15.10.xx  + 1 .

thus,  the  commiss ion is  of  the  v iew that 
the opinion provides  added value.

I n  f inancia l  year  2009,  the  french cB did 
fo l l o w  t h e  m o d e l  re q u i re d  b y  g u i d e l i n e 
No 7 . 

52. 
fr o m  f i n a n c i a l  y e a r  2 0 0 9  o n w a r d s ,  t h e 
c B s  h a v e  b e e n  b e t t e r  p l a c e d  t o  a s s e s s 
t h i s  i n f o r m a t i o n  b e c a u s e  t h e  r e v i s e d 
g u i d e l i n e  N o  4  i n c l u d e s  te m p l ate s  to  b e 
completed by the pa.
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Part II — thE cONfOrmIty  
clEaraNcE Of accOuNts

54. 
t h e  c o u r t ’s  G r a p h  1  s h o w s  w h e n  t h e 
v a r i o u s  c o n f o r m i t y  c l e a r a n c e  d e c i s i o n s 
w e r e  a d o p t e d  r a t h e r  t h a n  t h e  a m o u n t s 
excluded in respec t  of  each f inancial  year. 
the f inancia l  correc t ions  on expenditure 
f o r  e a c h  f i n a n c i a l  y e a r,  i n c l u d i n g  e s t i -
mates  of  future  correc t ions,  are  shown in 
commiss ion Graph 1 .

56. 
the central  r isk  analysis  ser ves as  a  plan-
n i n g  t o o l .  I n  f a c t  a g r i c u l t u r a l  e x p e n d i -
t u r e  o f  t h e  y e a r  n  –  2  w a s  a l l o c a t e d  t o 
76  di f ferent  audit  f ie lds ;  each audit  f ie ld 
i s  s u b j e c t  t o  a  s i m i l a r  m a n a g e m e n t  a n d 
control  system.  as  the expenditure  under 
these  audit  f ie lds  was  ef fec ted by  di f fer-
e n t  p a y i n g  a g e n c i e s ,  f o r  p l a n n i n g  p u r -
p o s e s ,  1  8 0 7  a u d i t  f i e l d / p a y i n g  a g e n c y 
p a i r s  w e r e  i d e n t i f i e d .  f o r  t h e s e  a u d i t 
f i e l d / p ay i n g  a g e n c y  p a i r s  t h e  fo l l o w i n g 
r isk  fac tors  are  taken into account :  mate -
r ia l i ty  (amounts  of  declared expenditure) , 
last  audit  year  (per iod e lapsed s ince  the 
l a s t  a u d i t  o f  t h e  m e a s u r e  i n  q u e s t i o n ) , 
inherent  r isk  of  the measure  in  quest ion, 
control  system r isks  ( r isk  associated with 
t h e  c o n t ro l  s y s t e m ) ,  p a y i n g  a g e n c y  r i s k 
( r i s k  r e l a t e d  t o  t h e  p a y i n g  a g e n c y )  a n d 
f ina l ly  tak ing into  account  the  olaf r i sk 
( r e l a t e d  w i t h  o l a f  d e n u n c i a t i o n s  a n d 
i r re g u l a r i t i e s )  a n d  t h e  co u r t  o f  au d i to r s 
r i s k  ( r e l a t e d  w i t h  t h e  f i n d i n g s  f r o m  t h e 
eca) .  the composite  r isk  i s  ca lculated by 
a u d i t  f i e l d / p a y i n g  a g e n c y  p a i r  b y  m u l -
t i p l y i n g  m a t e r i a l i t y  a n d  t h e  ‘ w e i g h e d 
r i s k ’ w h i c h  i s  a  we i g h te d  ave ra g e  o f  t h e 
var ious  r isk  indicators  ment ioned above. 
Based on the composite  r isk ,  the rank ing 
o f  t he  audit  f ie ld/paying agenc y  pa i rs  i s 
establ ished for  the whole  direc torate.

57–58. 
fo r  f i n a n c i a l  y e a r  2 0 0 9 ,  t h e  p a r t  o f  t h e 
expenditure covered by the commission’s 
c o n f o r m i t y  a u d i t s  i n c r e a s e d  t o  6 1  % 4. 
th e  co m m i s s i o n  co n s i d e r s  t h i s  to  b e  a n 
i m p re s s i ve  a n d  s u f f i c i e n t  c ove r a g e  a n d, 
t h e r e f o r e ,  d o e s  n o t  c o n s i d e r  t h a t ,  a s  a 
resu l t  o f  t he  r i sk  analys is ,  only  a  l imited 
n u m b e r  o f  m e a s u r e s  a n d  pa s  i d e n t i f i e d 
a s  p r i o r i t i e s  a r e  s u b j e c t  t o  c o n f o r m i t y 
a u d i t s .  M o r e o v e r,  fo r  d i r e c t  a i d s ,  w h i c h 
in  f inancia l  year  2009 accounted for  72 % 
of  tota l  agr icultura l  expenditure  and are 
c o v e r e d  b y  t h e  I ac S ,  a l l  M e m b e r  S t a t e s 
w i t h  t h e  exce p t i o n  o f  lu xe m b o u rg  we re 
audited over  the past  three years.
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59.
the 24  month ru le  i s  a  del iberate  choice 
of  the eu legis lator  with  a  v iew to ensur-
i n g  l e g a l  c e r t a i n t y  f o r  M e m b e r  S t a t e s . 
I t  i s  i n h e r e n t  i n  t h e  a p p l i c a t i o n  o f  t h i s 
r u l e  t h a t  ce r t a i n  e x p e n d i t u re  c a n n o t  b e 
subjec t  to  f inancia l  correc t ions  a l though 
i t  m a y  b e  a f f e c t e d  b y  d e f i c i e n c i e s .  t h e 
commiss ion has  repeatedly  proposed an 
e x t e n s i o n  o f  t h i s  t i m e  l i m i t ,  b u t  t h e s e 
proposals  were  turned down by both the 
counci l  and the european par l iament.

4 26,5 % for ‘Intervention on agricultural markets’, 70,9 % for 

‘direct aid’ and 43,6 % for ‘rural development’.
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60. 
t h e  c o m m i s s i o n  c o n s i d e r s  t h a t  a  c o m -
p l e t e  c o v e r a g e  o f  a l l  a u d i t  a r e a s  o v e r, 
s a y,  a  t h r e e - y e a r  p e r i o d  w o u l d  n o t  b e 
possible  even with s ignif icantly  increased 
resources,  and would go against  the  s in-
gle  audit  concept 5.  I t  would be ineff ic ient 
to  devote human and f inancia l  resources 
to  the audit  of  audit  f ie ld/paying agenc y 
pai rs  with  l imited expenditure  and a  low 
r i s k .  t h e r e f o r e ,  t h e  c o m m i s s i o n  c a r r i e s 
out  i ts  conformity audit  work on the basis 
of  a  centra l  r i sk  analys is ,  which incorpor-
a t e s  a l l  t h e  n e c e s s a r y  r i s k  f a c t o r s  a n d 
i s  i n  l i n e  w i t h  i n t e r n a t i o n a l l y  a c c e p t e d 
audit ing standards.

B ox 3
I n  t h e  c a s e  re fe r re d  to  by  t h e  co u r t ,  t h e 
co m m i s s i o n  h a s  r e a c t e d  o n  t i m e  t o  t h e 
i n f o r m a t i o n  r e c e i v e d  a n d  t h e  r i s k  h a s 
b e e n  c o r r e c t l y  c o v e r e d .  t h e r e f o r e ,  t h e 
co m m i s s i o n  d o e s  n o t  c o n s i d e r  t h a t  t h e 
eur 100 mi l l ion  refer red to  by  the  cour t 
s h o u l d  h ave  b e e n  s u b j e c t  t o  a  f i n a n c i a l 
correc t ion.

the 24-month rule  i s  a  del iberate  choice 
of  the eu legis lator  with  a  v iew to ensur-
i n g  l e g a l  c e r t a i n t y  f o r  M e m b e r  S t a t e s . 
I t  i s  i n h e r e n t  i n  t h e  a p p l i c a t i o n  o f  t h i s 
r u l e  t h a t  ce r t a i n  e x p e n d i t u re  c a n n o t  b e 
subjec t  to  f inancia l  correc t ions  a l though 
i t  m a y  b e  a f f e c t e d  b y  d e f i c i e n c i e s .  t h e 
commiss ion has  repeatedly  proposed an 
e x t e n s i o n  o f  t h i s  t i m e  l i m i t ,  b u t  t h e s e 
proposals  were  turned down by both the 
counci l  and the european par l iament.

5 this would require the audit of some 1 800 audit areas over 

this time span in order to avoid that certain parts thereof can no 

longer be corrected due to the 24-month rule.

61.
fo r  d i r e c t  a i d s ,  w h i c h  i n  f i n a n c i a l  y e a r 
2009 accounted for  72% of  tota l  agr icul -
t u ra l  ex pendit u re  and are  su bj ec t  to  t he 
I ac S ,  a l l  M e m b e r  St ate s  w i t h  t h e  exce p -
t i o n  o f  l u x e m b o u r g  w e r e  a u d i t e d  o v e r 
t h e  p a s t  t h re e  ye a r s  2 0 0 7 – 0 9  a n d,  t h u s , 
w i t h i n  a  t i m e  s p a n  w h i c h  p r e v e n t s  t h e 
exclus ionar y  ef fec t  of  the 24-month rule.

the number  of  audit  f ie ld/paying agenc y 
p a i r s  i s  t h e  c o n s e q u e n c e  o f  t h e  l a r g e 
n u m b e r  o f  d i f fe re n t  c o n t ro l  s y s t e m s  fo r 
the  var ious  agr icultura l  a id  schemes and 
t h e  n u m b e r  o f  pa s  e s t a b l i s h e d  b y  t h e 
Member States.  direc t  a ids,  however,  only 
r e p r e s e n t e d  1 2  a u d i t  f i e l d s  i n  t h e  2 0 0 8 
r isk  analys is . 

63. 
the commission considers  that  the use of 
f lat  rates  is  ful ly  in  l ine with the objec t ive 
of  the conformit y  c learance and the most 
e f fe c t i ve  a n d  e f f i c i e n t  w ay  o f  a c h i e v i n g 
this  objec t ive,  notably  i f  the def ic iencies 
fo u n d  c o n c e r n  o n l y  t h e  M e m b e r  S t a t e’s 
management  and control  system.  I t  takes 
account  of  the fac t  that  i t  i s  not  poss ible 
to  take a  stat ist ica l ly  va l id  sample  in  the 
c o n t e x t  o f  e a c h  o f  t h e  a r o u n d  1 5 0  c o n -
formit y  miss ions  carr ied out  by  the agr i -
cultura l  and rural  development  dG each 
year.  the commission est imates  that  such 
substantive test ing would,  in  fac t ,  require 
o n  a ve r a g e  s o m e  1 0 0  i n d i v i d u a l  f i l e s  t o 
be audited in  each case,  thus  amounting 
to  more than 15 000 f i les  per  year. 

the use  of  f lat- rate  correc t ions  has  been 
upheld by the cour t  of  Just ice as  being in 
conformity  with the legal  rules  governing 
the conformit y  work .
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64. 
f o r  a l l  t h e  3 2  c o n f o r m i t y  d e c i s i o n s 
a d o p t e d  f r o m  1 9 9 6  t o  t h e  e n d  o f  2 0 0 9 , 
s l ightly  less  than 70 % of  the total  amount 
of  f inancia l  correc t ions  were determined 
by using f lat  rates.  however,  the commis-
s i o n  co n s i d e r s  i t  to  b e  p e r t i n e nt  to  l o o k 
a t  t h e  n u m b e r  o f  c a s e s  r a t h e r  t h a n  t h e 
amounts  involved because each conform-
i t y  audit  i s  equal ly  impor tant  with in  the 
o v e r a l l  a n n u a l  a u d i t  p r o g r a m m e .  h e r e , 
f l a t  r a t e s  w e r e  u s e d  i n  o n l y  4 5  %  o f  a l l 
c a s e s  a n d ,  i f  t h e  p a s t  1 0  d e c i s i o n s  a r e 
taken,  th is  percentage decreases  fur ther 
t o  3 7 % .  t h i s  d e m o n s t r a t e s  t h e  co m m i s -
s i o n’s  co nt i n u o u s  e f fo r t s  to  c a l c u l a te  o r 
ex t ra p o l ate  t h e  f i n a n c i a l  l o s s  fo r  t h e  e u 
budget  whenever  this  i s  poss ible.

a s  p a r t  o f  t h i s  e f f o r t ,  t h e  c o m m i s s i o n 
r e c e n t l y  s e t  o u t  t o  M e m b e r  S t a t e s  t h e 
condit ions  under  which i t  i s  prepared to 
l imit  the  amount  of  any f inancia l  correc -
t ion to  the  er ror  rate  found by  the  M em-
ber State in the transac t ions at  f inal  bene-
f i c i a r y  l e v e l  a n d  r e p o r t e d  i n  i t s  c o n t r o l 
stat ist ics  for  the a id  scheme concerned.

65.
the commiss ion considers  that  by  focus-
ing on the func t ioning of  M ember  States’ 
m a n a g e m e n t  a n d  c o n t r o l  s y s t e m s ,  t h e 
system-based audit  approach is  the most 
e f fe c t i ve  a n d  e f f i c i e n t  w ay  o f  a c h i e v i n g 
t h i s  o b j e c t i ve .  to  s u p p l e m e n t  t h i s  wo r k 
by  a  substant ive  test ing of  a  representa-
t ive  sample of  indiv idual  payments  in  the 
c o n t e x t  o f  e a c h  o f  t h e  a r o u n d  1 5 0  o n -
the -spot  conformit y  audits  carr ied out  by 
t h e  agr i c u l t u ra l  a n d  r u ra l  d e ve l o p m e nt 
dG each year  would require  a  substant ia l 
( m ore  t h a n  t wofo l d)  i n c re a s e  i n  t h e  c u r-
rent  audit  resources,  which would not  be 
in  l ine with any cost–benef it  ana lys is .  the 
increase  would be even higher  ( f ivefold) 
i f  t h e  co m m i s s i o n  h a d  to  c a r r y  o u t  s u c h 
s u b s t a n t i v e  t e s t i n g  o n  a l l  a u d i t  f i e l d s 
over,  say,  a  three -year  per iod. 

Nor  would i t  take account  of  the fac t  that 
i n d e p e n d e nt  a u d i t  b o d i e s  a re  ce r t i f y i n g 
the pas’ accounts  and the func t ioning of 
their  internal  control  procedures  and are 
ver i fy ing and val idat ing their  control  sta-
t i s t i c s ,  a n  e l e m e nt  cove r i n g  t h e  l e g a l i t y 
a n d  r e g u l a r i t y  o f  t h e  u n d e r l y i n g  t r a n s -
a c t i o n s  w h i c h  i s  c u r re nt l y  b e i n g  f u r t h e r 
re inforced.

N o r  w o u l d  i t  b e  p o s s i b l e  t o  l i m i t  s u c h 
s u b s t a n t i v e  t e s t i n g  t o  c a s e s  w h e r e  t h e 
‘co n s e q u e n ce s  a re  q u a n t i f i a b l e  a n d  s i g -
n i f i c a nt ’ a s  t h o s e  co n c l u s i o n s  c a n n o t  b e 
d r aw n  a t  t h e  t i m e  o f  t h e  a u d i t  a n d,  i f  i t 
were implemented towards the end of  the 
p ro ce d u re  s u c h  s u b s t a nt i ve  te s t i n g  m ay 
wel l  be i r re levant  and/or  impossible. 
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66. 
fl a t - r a t e  c o r r e c t i o n s  r e f l e c t  t h e  d e g r e e 
of  f inancia l  r i sk  for  the  eu budget  which 
r e s u l t s  f r o m  t h e  d e f i c i e n c i e s  i n  t h e 
M e m b e r  S t a t e s ’ m a n a g e m e n t  a n d  c o n -
t r o l  s y s t e m s .  t h e r e f o r e ,  t h e  c o m m i s -
s ion considers  that  there  i s  a  cor re lat ion 
bet ween the  f lat  rate  used and the  leve l 
o f  i r r e g u l a r  p a y m e n t s  t o  f i n a l  b e n e f i -
c i a r i e s .  th e  g u i d e l i n e s  i n  wo r k i n g  d o c u -
ment vI/5330/97 have establ ished a  c lear, 
objec t ive and stable  system for  the appl i -
cat ion of  the f lat- rate  correc t ions,  avoid -
ing subjec t iv i t y  as  wel l  as  unequal  t reat -
ment.

the commiss ion’s  operat ional  handbook 
e x p l i c i t l y  s t a t e s  t h a t  t h e  s y s t e m  o f  f l a t -
rate  correc t ions  is  used to  l ink  the weak-
n e s s e s  i d e n t i f i e d  t o  t h e  r i s k  f o r  t h e  e u 
budget  and that  this  r isk  is  the overr iding 
e lement  in  the assessment  of  the level  of 
f inancial  correc t ions.  therefore,  the audi -
tors  are  required to  assess  whether  there 
a re  a ny  f a c to r s  w h i c h  wo u l d  m i t i g ate  o r 
ampli fy  the r isk .  the conformity  decis ions 
provide ample examples  that  this  assess-
ment  is  tak ing place and,  where just i f ied, 
l e a d s  t o  a  r e d u c t i o n  o r  i n c r e a s e  o f  t h e 
level  of  f inancia l  correc t ions.

M o re ove r,  a s  a gr i c u l t u ra l  ex p e n d i t u re  i s 
implemented under  shared management, 
t h e  M e m b e r  S t a t e s  a r e  b e t t e r  p l a c e d 
t h a n  t h e  co m m i s s i o n  to  a s s e s s  a n d  p ro -
vide evidence of  the real  f inancia l  loss  or 
r i s k  fo r  t h e  e u  b u d g e t .  t h e  o p e r a t i o n a l 
h a n d b o o k  e x p l i c i t l y  re co gn i s e s  t h i s  a n d 
r e q u i r e s  t h e  c o m m i s s i o n  t o  t a k e  s u c h 
evidence,  i f  re l iable,  into account.  a more 
p re c i s e  c a l c u l a t i o n  o f  t h e  f i n a n c i a l  l o s s 
for  the  eu budget  therefore  requires  the 
a c t i ve  co o p e rat i o n  o f  t h e  M e m b e r  S t ate 
c o n c e r n e d  a t  a l l  l e v e l s  o f  t h e  c o n f o r m -
it y  c learance procedure because only  the 
Member  State  has  a l l  the necessar y  infor-
mation to make such a  calculat ion.  unfor-
t u n a t e l y,  h owe ve r,  d e s p i t e  t h e  co m m i s -
s i o n’s  re q u e s t s ,  M e m b e r  St ate s  o f te n  d o 
n o t  a v a i l  t h e m s e l ve s  o f  t h i s  p o s s i b i l i t y. 
the cour t  of  Just ice  has  conf i rmed that  i t 
i s  not  up to the commission to under take 
the checks  necessar y  to  put  a  precise  f ig-
u re  t o  t h e  l o s s e s  i n c u r re d ,  b u t  r a t h e r  i t 
i s  for  the  M ember  State  to  show that  the 
commiss ion’s  est imate was  excess ive.

I n  t h i s  c o n t e x t ,  t h e  c o m m i s s i o n  h a s 
r e c e n t l y  s e t  o u t  t o  M e m b e r  S t a t e s  t h e 
c o n d i t i o n s  u n d e r  w h i c h  i t  i s  p r e p a r e d 
to  l imit  the  amount  of  any  f inancia l  cor -
r e c t i o n  t o  t h e  e r r o r  r a t e  f o u n d  b y  t h e 
M e m b e r  S t a t e s  i n  t h e  t r a n s a c t i o n s  a t 
f inal  benef ic iar y  level  and repor ted in  i ts 
control  stat ist ics  for  the a id  scheme con-
cerned.
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B ox 5 
I n  the case  in  hand,  the  test ing of  repre -
sentative sample of  f i les  suggested by the 
cour t  would have potent ia l ly  t reated the 
u k  d i f f e r e n t l y  t o  o t h e r  M e m b e r  S t a t e s . 
I n  o rd e r  to  t re at  M e m b e r  St ate s  e q u a l l y, 
s u c h  s u b s t a n t i ve  t e s t i n g  wo u l d  h a ve  t o 
b e  c a r r i e d  o u t  s ys te m at i c a l l y,  at  l e a s t  i n 
a l l  cases  where there is  a  potent ia l  f inan -
c ia l  cor rec t ion .  Such an  approach would 
r e q u i r e  a  s i g n i f i c a n t  i n c r e a s e  i n  a u d i t 
re s o u rce s  a n d  i s  n o t  i n  l i n e  w i t h  a  co s t–
b e n e f i t  a n a l y s i s .  t h i s  i s  w h y  t h e  c o m -
m i s s i o n  h a s  d e c i d e d  o n  a  s y s t e m - b a s e d 
a u d i t  a p p ro a c h  w i t h  a  h i e r a rc hy  o f  c o r -
re c t i o n s  o f  w h i c h  t h e  f l at - rate  a p p ro a c h 
is  but  one and which has  been upheld by 
t he  cour t  of  Just ice.  fur ther more,  M em-
ber  States  are  in  a l l  cases  inv i te d  to  c a l -
c u l a t e  m o r e  p r e c i s e l y  t h e  f i n a n c i a l  l o s s 
for  the eu budget  but  they do not  a lways 
avai l  themselves  of  th is  poss ib i l i t y.  Nev-
e r t h e l e s s ,  t h e  c o m m i s s i o n  d e v e l o p e d 
an a l ter nat ive  method in  order  to  better 
d e te r m i n e  t h e  re a l  re s i d u a l  r i s k  a n d  h a s 
set  th is  out  to  M ember  States  ( s e e  pa ra -
graph 104(e) ,  f inal  subparagraph) . 

S e e  a l s o  t h e  r e p l i e s  t o  p a r a g r a p h s  6 5 
and 66. 

67. 
I n  i ts  2007 discharge resolut ion,  the par-
l iament expl ic it ly  requested that  ‘ f lat-rate 
correc t ions  are  appl ied to  those M ember 
S t a t e s  w h i c h  f a i l  t o  m e e t  t h e i r  o b l i g a -
t ions’ 6.

6 See paragraph 83 of the european parliament resolution of  

23 april 2009 on the discharge for implementation of the 

european union general budget for the financial year 2007, 

Section III — commission (p6_ta(2009)0289).

to  d a te  t h e  p e rce n t a g e  o f  f i n a n c i a l  co r-
r e c t i o n  ( b y  v a l u e )  d e t e r m i n e d  o n  t h e 
basis  of  f lat  rates  amounts  to  s l ight ly  less 
than 70 %. 

M o r e o v e r,  i n  d e c e m b e r  2 0 0 9 ,  t h e  c o m -
m i s s i o n  s e t  o u t  t o  M e m b e r  S t a t e s  t h e 
condit ions  under  which i t  i s  prepared to 
l imit  the  amount  of  any f inancia l  correc -
t ion to  the  er ror  rate  found by  the  M em-
ber  State,  in  the transac t ions at  f inal  bene-
f i c i a r y  l e v e l  a n d  r e p o r t e d  i n  i t s  c o n t r o l 
stat ist ics  for  the a id  scheme concerned.

68. 
t h e  1 9 9 6  r e f o r m  i n t r o d u c e d  a n  a n n u a l 
f inancial  c learance to be completed by 30 
apr i l  of  the  year  n  +  1  and the 24-month 
r u l e  fo r  c o n fo r m i t y  c l e a r a n c e .  B y  d o i n g 
s o ,  a  m a j o r  c o n t r i b u t i o n  w a s  m a d e  t o 
t h e  d i s c h a r g e  p r o c e d u r e  ( a n d  n o w  t h e 
aar)  tak ing into account  their  t iming.  to 
conc lu de t he  confor mit y  c learance  wor k 
within  such a  t imetable  would impair  the 
conformit y  c learance process.
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69. 
the t ime needed for  complet ing the con-
for mit y  procedure  depends on a  number 
of  fac tors,  some of  which are  outs ide the 
commiss ion’s  responsibi l i t y  and control . 
S u c h  f a c t o r s  i n c l u d e ,  f o r  e x a m p l e ,  t h e 
c o m p l e x i t y  o f  t h e  c a s e ,  r e q u i r i n g  a d d i -
t i o n a l  wo r k  o r  e ve n  a d d i t i o n a l  m i s s i o n s, 
t h e  re s p e c t  o f  d e a d l i n e s  by  t h e  M e m b e r 
States,  t rans lat ion requirements  and the 
fol low-up of  the recommendat ions  of  the 
c o n c i l i a t i o n  B o d y.  fu r t h e r m o r e ,  q u i t e 
o f te n  t h e  t a rg e t  i s  e xce e d e d  i n  o rd e r  to 
fu l ly  respec t  the  M ember  State’s  r ight  of 
defence,  which is  a  fundamental  pr inciple 
o f  t h e  c o n f o r m i t y  c l e a r a n c e  p r o c e d u r e 
and expl ic i t ly  required by ar t ic le  42(2) (c) 
o f  t h e  I m p l e m e nt i n g  r u l e s  to  t h e  fi n a n -
c ia l  regulat ion.

71. 
Member States  are  aware of  any def ic ien-
c i e s  fo u n d  s h o r t l y  a f te r  t h e  m i s s i o n  a n d 
c a n  i m m e d i a t e l y  t a k e  c o r re c t i ve  a c t i o n . 
t h e  a u d i t  r e s u l t s  a r e  k n o w n  a n d  t a k e n 
into account for  the aar for  the year  con-
cer ned.  the  length  of  t ime to  de ter mine 
the amount  of  the  f inancia l  cor rec t ion is 
a  secondar y  issue i f  the def ic iencies  have 
a l ready been not i f ied and correc ted. 

S h o r t e n i n g  t h e  d e a d l i n e s  f o r  t h e  c o n -
f o r m i t y  c l e a r a n c e  p r o c e d u r e  w o u l d 
i m p a c t  n e g a t i v e l y  o n  t h e  c o m m i s s i o n’s 
a b i l i t y  t o  c a r r y  o u t  t h e  n e c e s s a r y  a u d i t 
w o r k ,  w h i c h  w o u l d  b e  n e i t h e r  i n  t h e 
i n t e r e s t s  o f  t h e  e u  n o r  o f  t h e  M e m b e r 
States.  the commiss ion wi l l  never theless 
c o n t i n u e  t o  w o r k  a t  r e d u c i n g  t h e  t i m e 
needed to complete conformity  c learance 
procedures.

72.
None of  the par t ies  involved in  the legis-
l a t i ve  p ro c e d u re  p ro p o s e d  a ny  c h a n g e s 
t o  t h e  c o n c i l i a t i o n  p r o c e d u r e  i n  t h e i r 
o p i n i o n s  o n  t h e  c o m m i s s i o n’s  p r o p o s a l 
fo r  a  co u n c i l  re g u l a t i o n  o n  f i n a n c i n g  o f 
t h e  c o m m o n  a g r i c u l t u r a l  p o l i c y,  w h i c h 
was  subsequent ly  adopted as  regulat ion 
(ec )  No 1290/2005.

I n  2 0 0 6 ,  t h e  co m m i s s i o n  a d o p te d  m e a s -
ures  to  reduce the number of  cases  going 
to  conci l iat ion by doubl ing the threshold 
above which cases  are  considered admis-
s ible.  the conci l iat ion Body has  not  seen 
t h e  i n c r e a s e  i n  c a s e s  w h i c h  w o u l d  b e 
c o m m e n s u r a t e  w i t h  t h e  i n c re a s e  i n  s i ze 
of  the eu.

t h e  co m m i s s i o n  c o n s i d e r s  t h e  c o n c i l i a -
t ion procedure  to  be a  useful  e lement  in 
the conformit y  procedure.  this  i s  demon-
strated by the conci l iat ion Body ’s  impac t 
on the f inancia l  correc t ions  proposed.  I n 
2 8  %  o f  c a s e s  a  r e d u c t i o n  o f  m o r e  t h a n 
10 % in the amount of  f inancial  correc t ion 
re s u l t e d  f ro m  t h e  p ro c e d u re ;  i n  1 3  %  o f 
cases,  there  was  a  reduc t ion of  less  than 
10 % whi le  in  3 ,5  % of  cases  the commis-
s ion decided to  withdraw i ts  correc t ion.
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73. 
w h e t h e r  t h e  t i m e  t a r g e t  c a n  b e  m e t  i n 
a  g i v e n  c a s e  d e p e n d s  o n  a  n u m b e r  o f 
f a c t o r s ,  s o m e  o f  w h i c h  a r e  o u t s i d e  t h e 
commiss ion’s  responsibi l i t y  and control . 
S u c h  f a c t o r s  i n c l u d e ,  f o r  e x a m p l e ,  t h e 
c o m p l e x i t y  o f  t h e  c a s e ,  r e q u i r i n g  a d d i -
t i o n a l  wo r k  o r  e ve n  a d d i t i o n a l  m i s s i o n s, 
t h e  re s p e c t  o f  d e a d l i n e s  by  t h e  M e m b e r 
S t a t e s  a n d  t h e  f o l l o w - u p  o f  t h e  r e c o m -
m e n d a t i o n s  o f  t h e  c o n c i l i a t i o n  B o d y. 
q u i t e  o f t e n ,  t h e  t a r g e t  i s  e x c e e d e d  i n 
order  to  fu l ly  respec t  the Member  State’s 
r i g h t  o f  d e f e n c e ,  w h i c h  i s  a  f u n d a m e n -
ta l  pr inc iple  of  the  conformit y  c learance 
procedure. 

at  the end of  2009,  only  10 audits  carr ied 
o u t  i n  t h e  ye a r s  2 0 0 4  a n d  b e fo re,  a l l ow-
i n g  f i n a n c i a l  co r re c t i o n s  o f  e x p e n d i t u re 
f r o m  t h e  p e r i o d  p r i o r  t o  2 0 0 3 ,  h a d  n o t 
b e e n  c l o s e d .  t h e  f i n a n c i a l  c o r r e c t i o n s 
related to these audits  as  regards expend-
i t u r e  f r o m  t h e  p e r i o d  p r i o r  t o  2 0 0 3  a r e 
e s t i m a t e d  t o  b e  a ro u n d  e u r  1 5  m i l l i o n . 
th i s  m e a n s  t h at  t h e  co n fo r m i t y  wo r k  o n 
expenditure incurred in  the years  pr ior  to 
2003 had largely  been completed.

Part III — thE clEaraNcE Of  
accOuNts PrOcEDurE as a WhOlE

76–77. 
the f inancia l  c learance decis ion is  taken 
a r o u n d  s i x  m o n t h s  a f t e r  t h e  e n d  o f  t h e 
f i n a n c i a l  ye a r  i n  q u e s t i o n .  t h ro u g h  t h i s 
d e c i s i o n ,  t h e  c o m m i s s i o n  e s t a b l i s h e s 
t h e  a m o u n t  o f  e x p e n d i t u r e  r e c o g n i s e d 
a s  c h a rg e a b l e  to  t h e  e u  b u d g e t  fo r  t h a t 
ye a r.  t h e  f a c t  t h a t  t h e  d e c i s i o n  i s  w i t h -
o u t  p re j u d i ce  to  s u b s e q u e nt  co n fo r m i t y 
decis ions  imposing f inancia l  cor rec t ions 
o n  M e m b e r  S t a te s  i s  e x p l i c i t l y  p rov i d e d 
f o r  i n  a r t i c l e  3 0  o f  r e g u l a t i o n  ( e c )  N o 
1 2 9 0 / 2 0 0 5 ,  w h i c h  h a s  t h e  s a m e  l e g a l 
s tatus  as  the financia l  regulat ion.  M ore -
ove r,  i n  s u b s t a n ce,  i t  i s  f u l l y  co m p at i b l e 
w i t h  t h e  fi n a n c i a l  r e g u l at i o n ,  w h i c h  fo r 
any  ot her  ex pendit u re  provides  t hat  t he 
co m m i s s i o n  c a n  m a k e  e x  p o s t  c h e c k s  u p 
t o  f i v e  y e a r s  a f t e r  t h e  d i s c h a r g e  d e c i -
s i o n  o n  t h e  ye a r  i n  w h i c h  t h e  f i n a l  p a y -
ment  was made.  o ther wise,  a l l  budgetar y 
ex pendit u re  wou ld  be  cons idered provi -
s i o n a l  u n t i l  a n  e x  p o s t  c h e c k  i s  m a d e  o r 
the f ive -year  per iod has  lapsed. 

t h e  a m o u n t  o f  e x p e n d i t u r e  w h i c h  i s 
l i k e l y  t o  b e  e xc l u d e d  f ro m  f i n a n c i n g  b y 
f u t u re  co n fo r m i t y  d e c i s i o n s  i s  d i s c l o s e d 
as  a  contingent  asset  in  the commission’s 
a c c o u n t i n g  s y s t e m  a n d  i n  a  n o t e  t o  t h e 
f i n a n c i a l  s t a t e m e n t s .  to g e t h e r  w i t h  t h e 
f inanc ia l  c learance  dec is ion ,  t h is  d isc lo -
s u r e  p r o v i d e s  t h e  e u r o p e a n  pa r l i a m e n t 
and the counci l  with the information they 
require  for  the discharge procedure.
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this  ro le  of  the  f inancia l  c learance  dec i -
s ion was  a l ready set  out  expl ic i t ly  in  the 
memorandum of  March 1993 by which the 
commiss ion approved the guidel ines  for 
t h e  re fo r m  o f  t h e  c l e a r a n ce  o f  a cc o u n t s 
system which became appl icable  in  1996 
( S e c ( 9 3 )  3 0 6 )  a n d  w a s  n o t  c a l l e d  i n t o 
q u e s t i o n  b y  a ny  o f  t h e  p a r t i e s  i nvo l ve d 
in  the  adopt ion of  the  subsequent  legis -
lat ion.

78.  (a) 
e a c h  f i n a n c i a l  c o r r e c t i o n  i n c l u d e d  i n  a 
conformit y  decis ion is  l inked to a  speci f ic 
f i n a n c i a l  ye a r  w h i c h  i s  i d e n t i f i e d  i n  t h e 
annex to  this  decis ion.

78.  (b) 
as a l ready indicated in  the reply  to  para-
g r a p h  7 3 ,  b y  t h e  e n d  o f  2 0 0 9 ,  t h e  c o n -
f o r m i t y  w o r k  o n  e x p e n d i t u r e  i n c u r r e d 
p r i o r  t o  2 0 0 3  h a d  l a r g e l y  b e e n  c o m -
pleted.

the f inancia l  s tatements  include the per-
t inent  informat ion concerning the f inan-
c ia l  correc t ions  of  the year.

See a lso  the reply  to  paragraphs 76–77.

79. 
w h a t  t h e  co u r t  d e s c r i b e s  a s  l i m i t a t i o n s 
a re,  rather,  pos i t ive  features  inh erent  to 
a  s y s t e m  w h i c h  h a s  p r o v e n  i t s  v a l u e  i n 
s a f e g u a r d i n g  t h e  f i n a n c i a l  i n t e r e s t s  o f 
the eu.

80.
co n fo r m i t y  c l e a ra n ce  d e c i s i o n s  d i s c l o s e 
the amounts  excluded f rom eu f inancing 
per  year  of  expenditure  and per  M ember 
State.  the amounts  per  Member  State  are 
disc losed in  note 6  to  the f inancia l  s tate -
ments  2009 of  the commiss ion.

a n n ex  3 6  to  t h e  co m m i s s i o n  s t a f f  wo r k-
i n g  d o c u m e n t  a c c o m p a ny i n g  t h e  f i n a n -
c i a l  r e p o r t  o n  t h e  e a G f  2 0 0 8  f i n a n c i a l 
ye a r  p rov i d e s  i n fo r m a t i o n  o n  t h e  f i n a n -
c i a l  c o r r e c t i o n s  m a d e  o n  e x p e n d i t u r e 
f r o m  e a c h  f i n a n c i a l  y e a r.  I n f o r m a t i o n 
o n  t h e  d i s t r i b u t i o n  o f  t h e s e  co r re c t i o n s 
b e t w e e n  M e m b e r  S t a t e s  a n d  b e t w e e n 
s e c t o r s  i s  p rov i d e d  i n  t h e  co m m i s s i o n’s 
f a c t  s h e e t  ‘ M a n a g i n g  t h e  a g r i c u l t u r a l 
budget  wisely ’,  which is  publ ished at  the 
fol lowing I nternet  address :
h t t p : / / e c . e u r o p a . e u / a g r i c u l t u r e / p u b l i /
fac t/ index_en.htm.
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81. 
the f inancia l  c learance decis ion is  taken 
a r o u n d  s i x  m o n t h s  a f t e r  t h e  e n d  o f  t h e 
f i n a n c i a l  ye a r  i n  q u e s t i o n .  t h ro u g h  t h i s 
d e c i s i o n ,  t h e  c o m m i s s i o n  e s t a b l i s h e s 
t h e  a m o u n t  o f  e x p e n d i t u r e  r e c o g n i s e d 
a s  c h a rg e a b l e  to  t h e  e u  b u d g e t  fo r  t h a t 
ye a r.  t h e  f a c t  t h a t  t h e  d e c i s i o n  i s  w i t h -
o u t  p re j u d i ce  to  s u b s e q u e nt  co n fo r m i t y 
decis ions  imposing f inancia l  cor rec t ions 
o n  M e m b e r  S t a te s  i s  e x p l i c i t l y  p rov i d e d 
f o r  i n  a r t i c l e  3 0  o f  r e g u l a t i o n  ( e c )  N o 
1 2 9 0 / 2 0 0 5 ,  w h i c h  h a s  t h e  s a m e  l e g a l 
s tatus  as  the financia l  regulat ion.  M ore -
ove r,  i n  s u b s t a n ce,  i t  i s  f u l l y  co m p at i b l e 
w i t h  t h e  fi n a n c i a l  r e g u l at i o n ,  w h i c h  fo r 
any  o ther  expenditure  provides  t hat  t he 
co m m i s s i o n  c a n  m a k e  e x  p o s t  c h e c k s  u p 
t o  f i v e  y e a r s  a f t e r  t h e  d i s c h a r g e  d e c i -
s i o n  o n  t h e  ye a r  i n  w h i c h  t h e  f i n a l  p a y -
ment  was made.  o ther wise,  a l l  budgetar y 
e x p e n d i t u r e  w o u l d  b e  c o n s i d e r e d  p r o -
v i s i o n a l  u n t i l  a n  e x  p o s t  c h e c k  i s  m a d e 
o r  t h e  f i v e - y e a r  p e r i o d  h a s  l a p s e d .  t h e 
a m o u n t  o f  e x p e n d i t u r e  w h i c h  i s  l i k e l y 
to  b e  exc l u d e d  f ro m  f i n a n c i n g  by  f u t u re 
c o n f o r m i t y  d e c i s i o n s  i s  d i s c l o s e d  a s  a 
c o n t i n g e n t  a s s e t  i n  t h e  c o m m i s s i o n ’s 
a c c o u n t i n g  s y s t e m  a n d  i n  a  n o t e  t o  t h e 
f i n a n c i a l  s t a t e m e n t s .  to g e t h e r  w i t h  t h e 
f ina ncia l  c learance  dec is ion ,  th is  d isc lo -
s u r e  p r o v i d e s  t h e  e u r o p e a n  pa r l i a m e n t 
and the counci l  with the information they 
require  for  the discharge procedure. 

the f inancia l  s tatements  a l ready inc lude 
al l  the information required by the finan-
c ia l  regulat ion and the account ing rules. 
See a lso  the reply  to  paragraphs 76–77.

82.
under  the reformed system,  the f inancia l 
c learance decis ion is  adopted by 30 apr i l 
o f  t h e  y e a r  fo l l o w i n g  t h e  f i n a n c i a l  y e a r 
co n ce r n e d.  th u s  t h e  re fo r m e d  c l e a ra n ce 
o f  a c c o u n t s  p ro c e d u re  h a s  s i g n i f i c a n t l y 
accelerated the t imescale  for  c lear ing the 
pas’ accounts. 

83. 
wi t h  t h e  a d o p t i o n  o f  t h e  a n n u a l  f i n a n -
c i a l  c l e a ra n ce  d e c i s i o n ,  t h e  co m m i s s i o n 
a c c e p t s  t h e  a c c o u n t s  o f  t h e  a c c r e d i t e d 
p a y i n g  a g e n c i e s  a n d  t h e  c o r r e s p o n d -
i n g  e x p e n d i t u r e  t h e r e f o r e  b e c o m e s 
d e f i n i t i ve .  th i s  a c c e p t a n c e  i s  n o t  c a l l e d 
i n t o  q u e s t i o n  b y  t h e  p o s s i b i l i t y  o f  s u b -
s e q u e n t  f i n a n c i a l  c o r r e c t i o n s  u n d e r 
t h e  c o n f o r m i t y  c l e a r a n c e  p r o c e s s .  t h e 
amount  of  expenditure  which is  l ike ly  to 
b e  e xc l u d e d  f r o m  e u  f i n a n c i n g  b y  s u c h 
f u t u re  co n fo r m i t y  d e c i s i o n s  i s  d i s c l o s e d 
as  a  contingent  asset  in  the commission’s 
a c c o u n t i n g  s y s t e m  a n d  d i s c l o s e d  i n  a 
n o t e  t o  t h e  f i n a n c i a l  s t a t e m e n t s  o f  t h e 
commiss ion. 

t h e  f i n a n c i a l  s t a t e m e n t s  g i v e  a l l  t h e 
i n f o r m a t i o n  r e q u i r e d  b y  t h e  f i n a n c i a l 
r e g u l a t i o n  a n d  t h e  a c c o u n t i n g  r u l e s .  I n 
p a r t i c u l a r  t h e y  i n c l u d e  a s  a  c o n t i n g e n t 
asset  an est imate  of  future  f inancia l  cor-
rec t ions. 
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84. 
t h e  f i n a n c i a l  r e g u l a t i o n  a n d  t h e  s e c -
t o r a l  r e g u l a t i o n s  r e g a r d i n g  a g r i c u l t u r e 
g i v e  t h e  c o m m i s s i o n  t h e  r i g h t  t o  m a k e 
checks  on a l l  expenditure  for  some years 
a f te r  i t  i s  i n c u r re d.  th e  a cco u nt s  s h o u l d 
n o t  i m p l y  t h at ,  b e c a u s e  o f  t h i s  r i g ht ,  a l l 
the expenditure  concerned remains  to  be 
a c c e p t e d.  w h e re  t h e  a m o u n t s  o f  p o t e n -
t ia l  recover ies  are  quant i f iable,  t hey  are 
disc losed in  notes  5 .3  and 5 .4  to  the con-
sol idated accounts.

t h e s e  c o n f o r m i t y  c l e a r a n c e  d e c i s i o n s 
d i s c l o s e  t h e  a m o u n t s  e xc l u d e d  f ro m  e u 
f inancing per  year  of  expenditure and per 
M ember  State.  the amounts  per  M ember 
State  are  disc losed in  note 6  to  the f inan -
c ia l  s tatements  2009 of  the commiss ion.

85. 
the purpose of  recording the cont ingent 
a s s e t s  i n  t h e  c o m m i s s i o n’s  a c c o u n t s  i s 
t o  d i s c l o s e  t h e  ( p o t e n t i a l )  r e c e i v a b l e s , 
based on the results  of  i ts  audits,  and has 
not  been intended to  provide  any  assur -
a n ce  a s  to  t h e  l e g a l i t y  a n d  re g u l a r i t y  o f 
the under ly ing transac t ions.

t h e  a m o u n t  i n c l u d e d  i n  t h e  c o n t i n g e n t 
a s s e t  c o r r e s p o n d s  t o  t h e  b e s t  e s t i m a -
t ion of  the expenditure  which is  l ike ly  to 
be excluded f rom eu f inancing by  future 
conformit y  decis ions.  this  amount  is  d is -
c l o s e d  i n  a  n o t e  t o  t h e  f i n a n c i a l  s t a t e -
m e n t s  o f  t h e  c o m m i s s i o n ,  d i v i d e d  i n t o 
eaGf and eafrd.

88.
the annual  accounts  present  a l l  informa -
t ion required by the accounting rules  and 
f i n a n c i a l  r e g u l a t i o n .  I n  p a r t i c u l a r,  t h e 
a m o u n t  o f  e x p e n d i t u r e  w h i c h  i s  l i k e l y 
t o  b e  e x c l u d e d  f r o m  e u  f i n a n c i n g  b y 
f u t u re  co n fo r m i t y  d e c i s i o n s  i s  d i s c l o s e d 
as  a  contingent  asset  in  the commission’s 
a c c o u n t i n g  s y s t e m  a n d  i n  a  n o t e  t o  t h e 
f i n a n c i a l  s t a t e m e n t s  o f  t h e  co m m i s s i o n 
the accounts  are  not  amended by subse -
quent  conformit y  decis ions.  the f inancia l 
e f f e c t  o f  a  c o n f o r m i t y  d e c i s i o n  f a l l s  i n 
the f inancial  year  in  which the decis ion is 
exec u ted and does,  t hu s,  not  amend t he 
accounts  of  previous  f inancia l  years.

89. 
th e  co n fo r m i t y  c l e a ra n ce  i s  d e s i gn e d  to 
e xc l u d e  e x p e n d i t u r e  f r o m  e u  f i n a n c i n g 
w h i c h  h a s  n o t  b e e n  exe c u te d  i n  co m p l i -
ance with eu rules,  thus  shie lding the eu 
budget  f rom expenditure  that  should not 
b e  c h a r g e d  t o  i t .  I n  c o n t r a s t ,  i t  i s  n o t  a 
mechanism by  which i r regular  payments 
t o  b e n e f i c i a r i e s  a r e  r e c o v e r e d ,  w h i c h 
a c c o r d i n g  t o  t h e  p r i n c i p l e  o f  s h a r e d 
management  is  the sole  responsibi l i t y  of 
M e m b e r  S t a t e s ,  a s  re fe r re d  t o  i n  a r t i c l e 
9(1) (a ) ( i i i )  o f  counci l  r egulat ion (ec )  No 
1 2 9 0 / 2 0 0 5  a n d  a r t i c l e  5 3 b ( 2 ) ( c )  o f  t h e 
financia l  regulat ion.

th e  co m m i s s i o n  co n s i d e r s  t h at  t h e  co n -
f o r m i t y  c l e a r a n c e  h a s  o v e r  t h e  y e a r s 
proven to  be a  strong incent ive  for  M em-
ber  States  to  improve their  management 
and control  systems and,  thus,  to  prevent 
or  detec t  and recover  i r regular  payments 
to  f i n a l  b e n e f i c i a r i e s  a s  re f l e c te d  by  t h e 
decreasing error  rates  at  the f inal  benef i -
c iar y  level .
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90.  (a) 
the conformity c learance is  not  a  mechan -
ism by which i r regular  payments  to  bene -
f i c i a r i e s  a re  re cove re d,  w h i c h  a cco rd i n g 
t o  t h e  p r i n c i p l e  o f  s h a r e d  m a n a g e m e n t 
a n d  t h e  r u l e s  o f  a r t i c l e  9 ( 1 ) ( a ) ( i i i )  o f 
c o u n c i l  r e g u l a t i o n  ( e c )  N o  1 2 9 0 / 2 0 0 5 
a n d  a r t i c l e  5 3 b ( 2 ) ( c )  o f  t h e  f i n a n c i a l 
r e g u l a t i o n  i s  t h e  s o l e  r e s p o n s i b i l i t y  o f 
Member States.  where i r regular  payments 
to  i n d i v i d u a l  b e n e f i c i a r i e s  a re  o r  c a n  b e 
i d e n t i f i e d  a s  a  r e s u l t  o f  t h e  c o n f o r m i t y 
c learance procedures,  Member  States  are 
re q u i re d  t o  fo l l o w  t h e m  u p  b y  re c o ve r y 
ac t ions  against  these benef ic iar ies. 

90.  (b) 
e v e n  w h e r e  f i n a n c i a l  c o r r e c t i o n s  o n l y 
r e l a t e  t o  d e f i c i e n c i e s  i n  t h e  M e m b e r 
States’ management  and control  and not 
to  i r regular  payments,  these  cor rec t ions 
a re  a n  i m p o r t a n t  m e a n s  t o  i m p ro ve  t h e 
M ember  States’ management  and control 
s y s t e m s  a n d,  t h u s ,  t o  p re ve n t  o r  d e t e c t 
a n d  r e c o ve r  i r re g u l a r  p a y m e n t s  t o  f i n a l 
b e n e f i c i a r i e s .  t h e  c o n fo r m i t y  c l e a r a n c e 
t h e r e b y  c o n t r i b u t e s  t o  t h e  l e g a l i t y  a n d 
regular i t y  of  the t ransac t ions  at  the level 
of  the f inal  benef ic iar ies.  M oreover,  agr i -
cultural  legis lat ion provides  for  ef fec t ive, 
d issuas ive  and propor t ional  sanc t ions  to 
b e  i m p o s e d  o n  b e n e f i c i a r i e s  w h o  h a v e 
received i r regular  payments.

91.
f i n a n c i a l  c o r r e c t i o n s  a r e  n o t  s a n c -
t i o n s  o n  M e m b e r  S t a t e s  a s  t h e  co m m i s -
s i o n  s a i d  a l r e a d y  i n  t h e  m e m o r a n d u m 
o f  M a rc h  1 9 9 3  by  w h i c h  i t  a p p rove d  t h e 
g u i d e l i n e s  f o r  t h e  r e f o r m  o f  t h e  c l e a r -
a n c e  o f  a c c o u n t s  s y s t e m  w h i c h  b e c a m e 
appl icable  in  1996 (Sec(93)  306) .  the cur-
r e n t  c o n f o r m i t y  c l e a r a n c e  m e c h a n i s m , 
including the use of  f lat- rate  correc t ions, 
h a s  b e e n  u p h e l d  b y  t h e  c o u r t  o f  J u s -
t i ce ,  w h i c h  i m p l i e s  t h a t  i t  i s  n o t  a  s a n c -
t ion mechanism as  sanc t ions  on M ember 
States  are  the prerogat ive of  the cour t  of 
Just ice.

reply of the 
coMMISSIoN



68

Special report No 7/2010 — audit of the clearance of accounts procedure Special report No 7/2010 — audit of the clearance of accounts procedure

cONclusIONs aND  
rEcOmmENDatIONs

93. 
t h e  c o m m i s s i o n  w e l c o m e s  t h e  c o u r t ’s 
conclusion that  the c learance of  accounts 
p r o c e d u r e ,  a s  r e g a r d s  t h e  r e l i a b i l i t y  o f 
the accounts,  provides  reasonable  assur-
a n c e  a n d  s u f f i c i e n t  i n f o r m a t i o n  fo r  t h e 
co m m i s s i o n  t o  t a k e  i t s  a n n u a l  f i n a n c i a l 
c learance decis ion

94. 
the commission ack nowledges the shor t -
comings ident i f ied by the cour t  concern-
ing f inancial  years  2007 and 2008 and has 
ra i s e d  t h e s e  i s s u e s  w i t h  M e m b e r  St ate s . 
a s  a  r e s u l t ,  f o r  f i n a n c i a l  y e a r  2 0 0 9 ,  t h e 
s i t u a t i o n  h a s  i m p r o v e d  f o r  a l l  t h e  n e w 
elements  of  assurance mentioned.

In the view of  the commission,  an opinion 
on the internal  control  procedures  would 
n o t  r e q u i re  s p e c i f i c  t e s t i n g  a n d  a s s e s s -
m e n t  o f  t h e  r e l i a b i l i t y  o f  e a c h  k e y  a n d 
a n c i l l a r y  c o n t r o l  ( c o n f o r m i t y  a s p e c t s ) . 
the cB is  only  to  check that  the pa has  an 
administrat ive  organisat ion and a  system 
o f  i n t e r n a l  c o n t r o l  c o m p l y i n g  w i t h  t h e 
c r i te r i a  s e t  o u t  i n  a n n e x  I  to  r e g u l at i o n 
(ec )  No 885/2006. 

for  the reasons set  out  in  i ts  reply  to para-
graph 34,  the commiss ion considers  that 
the control  stat ist ics  are  suf f ic ient ly  re l i -
able  to  be used for  assurance purposes.

f o r  t h e  r e a s o n s  s e t  o u t  u n d e r  p a r a -
graph 51 above,  the commiss ion is  of  the 
v iew that  the cBs’ opinions on the Soa do 
provide added value.

95.
t h e  co m m i s s i o n  d o e s  n o t  c o n s i d e r  t h a t 
s i g n i f i c a n t  s h o r t c o m i n g s  a f f e c t  t h e 
implementat ion of  the  confor mit y  c lear-
a n c e  p r o c e d u r e .  t h e  c o u r t ’s  c r i t i c i s m 
e s s e n t i a l l y  r e l a t e s  t o  t h e  d e s i g n  o f  t h e 
p ro c e d u re  a s  s u c h  a n d  n o t  t o  i t s  i m p l e -
mentat ion which,  as  the commiss ion has 
set  out  in  i ts  repl ies  to  paragraphs 76–77, 
78(b)  and 81,  i s  fu l ly  in  l ine  with the cur -
rent  rules,  as  ack nowledged by the cour t 
of  Just ice,  and has  over  the past  15 years 
demonstrated i ts  value in  excluding non-
conform expenditure  f rom eu f inancing.

96. 
fo r  f i n a n c i a l  y e a r  2 0 0 9 ,  t h e  p a r t  o f  t h e 
expenditure covered by the commission’s 
c o n f o r m i t y  a u d i t s  i n c r e a s e d  t o  6 1  % 7. 
t h e  c o m m i s s i o n  c o n s i d e r s  t h i s  t o  b e  a 
s u f f i c i e n t  c o ve r a g e  a n d,  t h e re fo re ,  t h a t 
t h e  r i s k  a n a l y s i s  r e s u l t s  i n  a n  a d e q u a t e 
n u m b e r  o f  m e a s u r e s  a n d  pa s  i d e n t i f i e d 
as  pr ior i t ies  for  conformit y  audits .

t h e  c o m m i s s i o n  c o n s i d e r s  t h a t  a  c o m -
p l e t e  c o v e r a g e  o f  a l l  a u d i t  a r e a s  o v e r, 
s a y,  a  t h r e e - y e a r  p e r i o d  w o u l d  n o t  b e 
possible  even with s ignif icantly  increased 
resources,  and would go against  the  s in-
gle  audit  concept .  I t  would be dispropor -
t i o n a t e  t o  d e v o t e  h u m a n  a n d  f i n a n c i a l 
resources  to  the audit  of  audit  f ie ld/pay-
ing agenc y pairs  with l imited expenditure 
and a  low r isk .  therefore,  the commission 
c a r r i e s  o u t  i t s  co n fo r m i t y  a u d i t  wo r k  o n 
the bas is  of  a  centra l  r i sk  analys is ,  which 
i n c o r p o r a t e s  a l l  t h e  n e c e s s a r y  r i s k  f a c -
t o r s  a n d  i s  i n  l i n e  w i t h  i n t e r n a t i o n a l l y 
accepted audit ing standards.

7 26,5 % for ‘Intervention on agricultural markets’, 70,9 % for 

‘direct aid’ and 43,6 % for ‘rural development’.
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M oreover,  for  d i rec t  a ids,  which in  f inan-
cia l  year  2009 accounted for  72 % of  total 
agr icultural  expenditure  and are  covered 
by  t h e  I ac S ,  a l l  M e m b e r  S t a te s  w i t h  t h e 
e xc e p t i o n  o f  lu xe m b o u r g  w e r e  a u d i t e d 
over  the past  three years.

the 24-month rule  i s  a  del iberate  choice 
of  the eu legis lator  with  a  v iew to ensur-
i n g  l e g a l  c e r t a i n t y  f o r  M e m b e r  S t a t e s . 
I t  i s  i n h e r e n t  i n  t h e  a p p l i c a t i o n  o f  t h i s 
r u l e  t h a t  ce r t a i n  e x p e n d i t u re  c a n n o t  b e 
subjec t  to  f inancia l  correc t ions  a l though 
i t  m a y  b e  a f f e c t e d  b y  d e f i c i e n c i e s .  t h e 
commiss ion has  repeatedly  proposed an 
e x t e n s i o n  o f  t h i s  t i m e  l i m i t ,  b u t  t h e s e 
proposals  were  turned down by both the 
counci l  and the european par l iament.

97. 
the commiss ion considers  that  by  focus-
ing on the func t ioning of  Member  States’ 
m a n a g e m e n t  a n d  c o n t r o l  s y s t e m s ,  t h e 
system-based audit  approach is  the most 
e f fe c t i ve  a n d  e f f i c i e n t  w ay  o f  a c h i e v i n g 
i ts  objec t ive  of  sound f inancia l  manage -
ment .  to  supplement  th is  work  by  a  sub -
stant ive  test ing of  a  representat ive  sam-
ple  of  indiv idual  payments  in  the contex t 
o f  e a c h  o f  t h e  a r o u n d  1 5 0  o n - t h e - s p o t 
c o n f o r m i t y  a u d i t s  c a r r i e d  o u t  b y  t h e 
a g r i c u l t u r e  a n d  r u r a l  d e v e l o p m e n t  d G 
e a c h  y e a r  w o u l d  r e q u i r e  a  s u b s t a n t i a l 
( mo re  t ha n  t wofo l d)  i n cre a s e  i n  t h e  c u r-
rent  audit  resources  which would not  be 
in  l ine with any cost–benef it  analys is .  the 
increase  would be even higher  ( f ivefold) 
i f  t h e  co m m i s s i o n  h a d  to  c a r r y  o u t  s u c h 
s u b s t a n t i v e  t e s t i n g  o n  a l l  a u d i t  f i e l d s 
over,  say,  a  three -year  per iod.

N o r  w o u l d  i t  b e  p o s s i b l e  t o  l i m i t  s u c h 
s u b s t a n t i v e  t e s t i n g  t o  c a s e s  w h e r e  t h e 
c o n s e q u e n c e s  a r e  q u a n t i f i a b l e  a n d  s i g -
n i f i c a n t  a s  t h o s e  c o n c l u s i o n s  c a n n o t  b e 
d r aw n  a t  t h e  t i m e  o f  t h e  a u d i t  a n d,  i f  i t 
w e r e  i m p l e m e n t e d  t o w a r d s  t h e  e n d  o f 
t h e  p ro ce d u re,  s u c h  s u b s t a nt i ve  te s t i n g 
may wel l  be i r re levant  and/or  impossible. 
(S ee the reply  to  paragraph 65) . 

f l a t - r a t e  c o r r e c t i o n s  r e f l e c t  t h e  d e g r e e 
of  f inancia l  r i sk  for  the  eu budget  which 
results  f rom the def ic iencies  in  the Mem-
ber  States’ management  and control  sys-
tems.  therefore,  the  commiss ion consid-
e r s  t h a t  t h e r e  i s  a  c o r r e l a t i o n  b e t w e e n 
the f lat  rate  used and the level  of  i r regu-
la r  paym e nt s  to  f in a l  be n e f ic ia r ie s .  con -
fo r m i t y  c l e a r a n c e  i n c l u d e s  c a s e s  w h e r e 
the def ic iencies  found are  l imited to  the 
c o n t r o l  s y s t e m  i n  p l a c e  a n d  c a n n o t  b e 
l inked to individual  i r regular  payments  to 
benef ic iar ies  but ,  because of  the f lat-rate 
a p p ro a c h  t a k e n  fo r  co nt ro l  d e f i c i e n c i e s , 
the r isk  to  the eu budget  i s  covered,  e.g. 
w h e n  a  M e m b e r  S t a t e  d o e s  n o t  a c c o m -
pl ish  the minimum number  of  controls .

98. 
t h e  m a i n  o b j e c t i v e  o f  t h e  1 9 9 6  r e f o r m 
o f  t h e  c l e a r a n c e  o f  a c c o u n t s  p r o c e d u r e 
was to  enforce the ef fec t iveness  and ef f i -
c i e n c y  i n  a c h i e v i n g  t h e  g e n e r a l  a i m s  o f 
the cap and the financia l  regulat ion. 

at  t he  end of  2009 ,  t he  confor mit y  wor k 
on expenditure incurred in the years  pr ior 
to  2003 had largely  been completed.
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99. 
e a c h  f i n a n c i a l  c o r r e c t i o n  i n c l u d e d  i n  a 
conformit y  decis ion is  l inked to a  speci f ic 
f i n a n c i a l  ye a r  w h i c h  i s  i d e n t i f i e d  i n  t h e 
annex to  this  decis ion.

100. 
the f inancia l  c learance decis ion is  taken 
a r o u n d  s i x  m o n t h s  a f t e r  t h e  e n d  o f  t h e 
f i n a n c i a l  ye a r  i n  q u e s t i o n .  t h ro u g h  t h i s 
d e c i s i o n ,  t h e  c o m m i s s i o n  e s t a b l i s h e s 
t h e  a m o u n t  o f  e x p e n d i t u r e  r e c o g n i s e d 
a s  c h a rg e a b l e  to  t h e  e u  b u d g e t  fo r  t h a t 
ye a r.  t h e  f a c t  t h a t  t h e  d e c i s i o n  i s  w i t h -
o u t  p re j u d i ce  to  s u b s e q u e nt  co n fo r m i t y 
decis ions  imposing f inancia l  cor rec t ions 
o n  M e m b e r  S t a te s  i s  e x p l i c i t l y  p rov i d e d 
f o r  i n  a r t i c l e  3 0  o f  r e g u l a t i o n  ( e c )  N o 
1 2 9 0 / 2 0 0 5 ,  w h i c h  h a s  t h e  s a m e  l e g a l 
s tatus  as  the financia l  regulat ion.  M ore -
ove r,  i n  s u b s t a n ce,  i t  i s  f u l l y  co m p at i b l e 
w i t h  t h e  fi n a n c i a l  r e g u l at i o n ,  w h i c h  fo r 
any  o ther  expenditure  provides  t hat  t he 
co m m i s s i o n  c a n  m a k e  e x  p o s t  c h e c k s  u p 
t o  f i v e  y e a r s  a f t e r  t h e  d i s c h a r g e  d e c i -
s i o n  o n  t h e  ye a r  i n  w h i c h  t h e  f i n a l  p a y -
ment  was made.  o ther wise,  a l l  budgetar y 
ex penditure  would  be  cons idere d provi -
s i o n a l  u n t i l  a n  e x  p o s t  c h e c k  i s  m a d e  o r 
the f ive -year  per iod has  lapsed. 

t h e  a m o u n t  o f  e x p e n d i t u r e  w h i c h  i s 
l i k e l y  t o  b e  e xc l u d e d  f ro m  f i n a n c i n g  b y 
f u t u re  co n fo r m i t y  d e c i s i o n s  i s  d i s c l o s e d 
as  a  contingent  asset  in  the commission’s 
a c c o u n t i n g  s y s t e m  a n d  i n  a  n o t e  t o  t h e 
f i n a n c i a l  s t a t e m e n t s .  to g e t h e r  w i t h  t h e 
f ina ncia l  c learance  dec is ion ,  th i s  d isc lo -
s u r e  p r o v i d e s  t h e  e u r o p e a n  pa r l i a m e n t 
a n d  t h e  c o u n c i l  w i t h  t h e  i n f o r m a t i o n 
they require  for  the discharge procedure. 
See the reply  to  paragraphs 76–77.

101.
wi t h  t h e  a d o p t i o n  o f  t h e  a n n u a l  f i n a n -
c i a l  c l e a ra n ce  d e c i s i o n ,  t h e  co m m i s s i o n 
a c c e p t s  t h e  a c c o u n t s  o f  t h e  a c c r e d i t e d 
p a y i n g  a g e n c i e s  a n d  t h e  c o r r e s p o n d -
i n g  e x p e n d i t u r e  t h e r e f o r e  b e c o m e s 
d e f i n i t i ve .  th i s  a c c e p t a n c e  i s  n o t  c a l l e d 
i n t o  q u e s t i o n  b y  t h e  p o s s i b i l i t y  o f  s u b -
s e q u e n t  f i n a n c i a l  c o r r e c t i o n s  u n d e r 
t h e  c o n f o r m i t y  c l e a r a n c e  p r o c e s s .  t h e 
amount  of  expenditure  which is  l ike ly  to 
b e  e xc l u d e d  f r o m  e u  f i n a n c i n g  b y  s u c h 
f u t u re  co n fo r m i t y  d e c i s i o n s  i s  d i s c l o s e d 
as  a  contingent  asset  in  the commission’s 
a c c o u n t i n g  s y s t e m  a n d  d i s c l o s e d  i n  a 
n o t e  t o  t h e  f i n a n c i a l  s t a t e m e n t s  o f  t h e 
commiss ion.

102. 
fi n a n c i a l  c o r r e c t i o n s  a r e  n o t  s a n c t i o n s 
b u t  a n  e x c l u s i o n  f r o m  e u  f i n a n c i n g  o f 
expenditure  which has  not  been ef fec ted 
in  conformit y  with  eu rules.  these f inan-
c i a l  co r re c t i o n s  a re  n o t  ‘n e g o t i a b l e’,  b u t 
a r e  d e t e r m i n e d  b y  t h e  c o m m i s s i o n  o n 
t h e  b a s i s  o f  t h e  p r i n c i p l e s  s e t  o u t  i n  i t s 
w o r k i n g  d o c u m e n t  v I / 5 3 3 0 / 9 7  a n d  t h e 
i n f o r m a t i o n  r e c e i v e d  i n  t h e  c o u r s e  o f 
t h e  a d m i n i s t r a t i v e  p r o c e d u r e  l e a d i n g 
to  t h e  co n fo r m i t y  d e c i s i o n .  th e  M e m b e r 
S t a t e ’s  p a r t i c i p a t i o n  i n  t h i s  p r o c e d u r e 
i s  p a r t  o f  t h e  p r i n c i p l e  a u d i  e t  a l t e r a m 
p a r t e m ,  a l l o w i n g  t h e  M e m b e r  S t a t e  t o 
gi ve  i t s  o p i n i o n  a n d  to  p re s e nt  i t s  p o i nt 
o f  v i e w ,  a n d  t h e  c o m m i s s i o n  i s  a n d 
should be wi l l ing to l is ten to the Member 
State’s  arguments  and to  take  these  into 
account .  the number  of  f inancia l  cor rec-
t ions upheld by the cour t  of  Just ice  dem-
onstrate that  the amounts  are,  in  general , 
c lear  and indisputable.
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103. 
the conformity c learance is  not  a  mechan -
ism by which i r regular  payments  to  bene -
f i c i a r i e s  a re  re cove re d  w h i c h ,  a cco rd i n g 
t o  t h e  p r i n c i p l e  o f  s h a r e d  m a n a g e m e n t 
a n d  t h e  r u l e s  o f  a r t i c l e  9 ( 1 ) ( a ) ( i i i )  o f 
c o u n c i l  r e g u l a t i o n  ( e c )  N o  1 2 9 0 / 2 0 0 5 
and ar t ic le  53b(2)(c)  of  the financial  reg-
ulat ion is  the sole  responsibi l i t y  of  M em-
ber  States.  however,  where such i r regular 
p ay m e n t s  a re ,  o r  c a n  b e,  i d e n t i f i e d  a s  a 
r e s u l t  o f  t h e  c o n f o r m i t y  c l e a r a n c e  p r o - 
 c e d u r e ,  M e m b e r  S t a t e s  a r e  r e q u i r e d 
t o  f o l l o w  t h e m  u p  b y  r e c o v e r y  a c t i o n s 
against  the benef ic iar ies.

104. 
t h e  c o m m i s s i o n  c o n s i d e r s  t h e  c u r r e n t 
s y s t e m  t o  f u n c t i o n  w e l l  a n d  t o  a c h i e v e 
i t s  o v e r a l l  o b j e c t i v e s .  I t  w i l l ,  h o w e v e r, 
c o n t i n u e  t o  i m p r o v e  i t s  o p e r a t i o n s  i n 
p r a c t i c e  a n d ,  w h e r e  n e c e s s a r y ,  s u b -
m i t  a p p r o p r i a t e  p r o p o s a l s  f o r  f u r t h e r 
i m p r o v e m e n t s  t o  t h e  e u r o p e a n  p a r l i a -
m e n t  a n d  t h e  co u n c i l  fo r  t h e  p o s t - 2 0 1 3 
per iod.

104.  (a)
t h e  co m m i s s i o n  c o n s i d e r s  t h a t ,  i n  g e n -
era l ,  the  rules  and responsibi l i t ies  of  the 
d i f fe re n t  p a r t i e s  a re  s u f f i c i e n t l y  c l e a r l y 
def ined in  the exist ing regulat ions  whi le 
t a k i n g  a c c o u n t  o f  t h e  n e e d  t o  m a i n t a i n 
the necessar y  f lex ibi l i t y.  I t  wi l l ,  however, 
consider  whether  to  def ine in  more detai l 
t h e  r o l e  o f  t h e  c B s  i n  t h e  r u l e s  f o r  t h e 
post-2013 per iod.

104.  (b)
t h e  e x i s t i n g  r u l e s  a l re a d y  p ro v i d e  fo r  a 
t ime l imit  for  the adopt ion of  the annual 
f i n a n c i a l  c l e a ra n ce  d e c i s i o n .  t i m e  l i m i t s 
f o r  t h e  c o n c l u s i o n  o f  c o n f o r m i t y  c l e a r -
a n c e  p r o c e d u r e s  w o u l d  g o  a g a i n s t  t h e 
objec t ive  of  protec t ing the eu’s  f inancia l 
i n t e r e s t s  a s  t h e y  w o u l d  e x c l u d e  f i n a n -
c i a l  c o r r e c t i o n  a f t e r  t h e  d e a d l i n e  h a s 
e lapsed.  therefore,  the commiss ion does 
not  intend to propose the introduc t ion of 
such addit ional  t ime l imits .

104.  (c)
the f inancia l  c learance decis ion is  taken 
a r o u n d  s i x  m o n t h s  a f t e r  t h e  e n d  o f  t h e 
f i n a n c i a l  ye a r  i n  q u e s t i o n .  t h ro u g h  t h i s 
d e c i s i o n ,  t h e  c o m m i s s i o n  e s t a b l i s h e s 
t h e  a m o u n t  o f  e x p e n d i t u r e  r e c o g n i s e d 
a s  c h a rg e a b l e  to  t h e  e u  b u d g e t  fo r  t h a t 
ye a r.  t h e  f a c t  t h a t  t h e  d e c i s i o n  i s  w i t h -
o u t  p re j u d i ce  to  s u b s e q u e nt  co n fo r m i t y 
decis ions  imposing f inancia l  cor rec t ions 
o n  M e m b e r  S t a te s  i s  e x p l i c i t l y  p rov i d e d 
f o r  i n  a r t i c l e  3 0  o f  r e g u l a t i o n  ( e c )  N o 
1 2 9 0 / 2 0 0 5 ,  w h i c h  h a s  t h e  s a m e  l e g a l 
s tatus  as  the financia l  regulat ion.  M ore -
ove r,  i n  s u b s t a n ce,  i t  i s  f u l l y  co m p at i b l e 
w i t h  t h e  fi n a n c i a l  r e g u l at i o n ,  w h i c h  fo r 
any  ot her  ex pendit u re  provides  t hat  t he 
co m m i s s i o n  c a n  m a k e  e x  p o s t  c h e c k s  u p 
t o  f i v e  y e a r s  a f t e r  t h e  d i s c h a r g e  d e c i -
s i o n  o n  t h e  ye a r  i n  w h i c h  t h e  f i n a l  p a y -
ment  was made.  o ther wise,  a l l  budgetar y 
ex pendit u re  wou ld  be  cons idered provi -
s i o n a l  u n t i l  a n  e x  p o s t  c h e c k  i s  m a d e  o r 
the f ive -year  per iod has  lapsed. 
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t h e  a m o u n t  o f  e x p e n d i t u r e  w h i c h  i s 
l i k e l y  t o  b e  e xc l u d e d  f ro m  f i n a n c i n g  b y 
f u t u re  co n fo r m i t y  d e c i s i o n s  i s  d i s c l o s e d 
as  a  contingent  asset  in  the commission’s 
a c c o u n t i n g  s y s t e m  a n d  i n  a  n o t e  t o  t h e 
f i n a n c i a l  s t a t e m e n t s .  to g e t h e r  w i t h  t h e 
f ina ncia l  c learance  dec is ion ,  th i s  d isc lo -
s u r e  p r o v i d e s  t h e  e u r o p e a n  pa r l i a m e n t 
and the counci l  with the information they 
require  for  the discharge procedure.

this  ro le  of  the  f inancia l  c learance  dec i -
s ion was  a l ready set  out  expl ic i t ly  in  the 
memorandum of  March 1993 by which the 
commiss ion approved the guidel ines  for 
t h e  re fo r m  o f  t h e  c l e a r a n ce  o f  a cc o u n t s 
system which became appl icable  in  1996 
( S e c ( 9 3 )  3 0 6 )  a n d  w a s  n o t  c a l l e d  i n t o 
q u e s t i o n  b y  a ny  o f  t h e  p a r t i e s  i nvo l ve d 
in  the  adopt ion of  the  subsequent  legis -
lat ion. 

See a lso  the reply  to  paragraph 97.

104.  (d)
t h e  e s t i m a t e d  a m o u n t  o f  e x p e n d i t u r e 
w h i c h  i s  l i k e l y  t o  b e  e x c l u d e d  f r o m  e u 
f inancing by future  conformit y  decis ions 
i s  d i s c l o s e d  a s  a  co nt i n g e nt  a s s e t  i n  t h e 
commiss ion’s  accounting system and dis-
c losed in  the  note  to  the  f inancia l  s tate -
m e n t s  o f  t h e  c o m m i s s i o n .  I t  w o u l d  n o t 
be appropr iate  to  make an assessment  by 
M ember  State  or  by  budget  area of  these 
amounts,  which are at  present  a  best  est i -
mate  and may change when a  f ina l  dec i -
s ion is  taken,  nor  to include such detai led 
information in  the f inancia l  s tatements.

t h e  c o n f o r m i t y  c l e a r a n c e  d e c i s i o n s 
i d e n t i f y  t h e  a m o u n t s  e xc l u d e d  f r o m  e u 
f inancing per  year  of  expenditure and per 
M ember  State.  the amounts  per  M ember 
State  are  disc losed in  note 6  to  the f inan-
c ia l  s tatements  2009 of  the commiss ion.

104.  (e) 
under  the reformed system,  the f inancia l 
c learance decis ion is  adopted by 30 apr i l 
o f  t h e  y e a r  fo l l o w i n g  t h e  f i n a n c i a l  y e a r 
co n ce r n e d.  th u s  t h e  re fo r m e d  c l e a ra n ce 
o f  a c c o u n t s  p ro c e d u re  h a s  s i g n i f i c a n t l y 
accelerated the t imescale  for  c lear ing the 
pas’ accounts. 

the t ime needed for  complet ing the con-
formit y  procedure  depends on a  number 
of  fac tors,  some of  which are  outs ide the 
commiss ion’s  responsibi l i t y  and control . 
S u c h  f a c t o r s  i n c l u d e ,  f o r  e x a m p l e ,  t h e 
c o m p l e x i t y  o f  t h e  c a s e ,  r e q u i r i n g  a d d i -
t i o n a l  wo r k  o r  e ve n  a d d i t i o n a l  m i s s i o n s, 
t h e  re s p e c t  o f  d e a d l i n e s  by  t h e  M e m b e r 
S t a t e s  a n d  t h e  f o l l o w - u p  o f  t h e  r e c o m -
m e n d a t i o n s  o f  t h e  c o n c i l i a t i o n  B o d y. 
fu r t h e r m o r e ,  q u i t e  o f t e n  t h e  t a r g e t  i s 
e x c e e d e d  i n  o r d e r  t o  f u l l y  r e s p e c t  t h e 
Member  State’s  r ight  of  defence,  which is 
a  fundamental  pr inc ip le  of  the  confor m-
i t y  c l e a r a n c e  p r o c e d u r e  a n d  e x p l i c i t l y 
required by ar t ic le  42(2) (c )  of  the I mple -
m e n t i n g  r u l e s  t o  t h e  fi n a n c i a l  r e g u l a -
t ion.

reply of the 
coMMISSIoN



Special report No 7/2010 — audit of the clearance of accounts procedure

7373

Special report No 7/2010 — audit of the clearance of accounts procedure

th e  u s e  o f  f l a t  r a t e s  i s  f u l l y  i n  l i n e  w i t h 
t h e  o b j e c t i v e  o f  t h e  c o n f o r m i t y  c l e a r -
ance and the most  ef fec t ive  and ef f ic ient 
way  o f  a c h i e v i n g  t h i s  o b j e c t i ve.  I t  t a k e s 
account  of  the fac t  that  i t  i s  not  poss ible 
to  take a  stat ist ica l ly  va l id  sample  in  the 
c o n t e x t  o f  e a c h  o f  t h e  a r o u n d  1 5 0  c o n -
formit y  miss ions  carr ied out  by  the agr i -
c u l t u r e  a n d  r u r a l  d e v e l o p m e n t  D G e a c h 
y e a r.  N o r  w o u l d  i t  b e  p o s s i b l e  t o  l i m i t 
s u c h  s u b s t a nt i ve  te s t i n g  to  c a s e s  w h e re 
t h e  ‘c o n s e q u e n c e s  a r e  q u a n t i f i a b l e  a n d 
s i gn i f i c a nt ’ a s  t h o s e  co n c l u s i o n s  c a n n o t 
b e  d r a w n  a t  t h e  t i m e  o f  t h e  a u d i t  a n d , 
i f  i t  we re  i m p l e m e n te d  tow a rd s  t h e  e n d 
o f  t h e  p ro c e d u re  s u c h  s u b s t a n t i ve  t e s t -
ing may wel l  be  i r re levant  and/or  impos-
s ible. 

fu r t h e r m o r e ,  a s  a g r i c u l t u r a l  e x p e n d i -
t u re  i s  i m p l e m e n te d  u n d e r  s h a re d  m a n -
a g e m e n t ,  t h e  M e m b e r  S t a t e s  a re  b e t t e r 
p l a c e d  t h a n  t h e  c o m m i s s i o n  t o  a s s e s s 
and provide evidence of  the real  f inancial 
l o s s  o r  r i s k  fo r  t h e  e u  b u d g e t .  th e  o p e r-
a t i o n a l  h a n d b o o k  e x p l i c i t l y  r e c o g n i s e s 
this  and requires  the commiss ion to  take 
such evidence,  i f  re l iable,  into account.  a 
more  prec ise  ca lculat ion of  the  f inancia l 
loss  for  the eu budget  therefore  requires 
t h e  a c t i v e  c o o p e r a t i o n  o f  t h e  M e m b e r 
St ate  co n ce r n e d  at  a l l  l e ve l s  o f  t h e  co n -
f o r m i t y  c l e a r a n c e  p r o c e d u r e  b e c a u s e 
only  the M ember  State  has  a l l  the  neces-
sar y  informat ion to  make such a  ca lcula-
t ion.  unfor tunately,  however,  despite  the 
c o m m i s s i o n’s  r e q u e s t s ,  M e m b e r  S t a t e s 
of ten do not  avai l  themselves  of  this  pos-
s ibi l i t y.

M oreover,  the  f lat- rate  methodology has 
been accepted by the cour t  of  Just ice  as 
b e i n g  i n  co n fo r m i t y  w i t h  t h e  l e g a l  r u l e s 
governing the conformit y  work .  I n  par t ic -
u l a r,  t h e  co u r t  o f  J u s t i c e  h a s  c o n f i r m e d 
t h a t  i t  i s  n o t  u p  t o  t h e  c o m m i s s i o n  t o 
u n d e r t a k e  t h e  c h e c k s  n e c e s s a r y  t o  p u t 
a  p r e c i s e  f i g u r e  t o  t h e  l o s s e s  i n c u r r e d , 
b u t  r a t h e r  i t  i s  fo r  t h e  M e m b e r  S t a t e  t o 
show that  the commiss ion’s  est imate was 
excess ive. 

the commiss ion has  recent ly  put  for ward 
a  s y s t e m  b y  w h i c h  M e m b e r  S t a t e s  c a n , 
f r o m  2 0 1 0 ,  r e i n fo r c e  t h e  o v e r a l l  f r a m e -
w o r k  f o r  g a i n i n g  r e a s o n a b l e  a s s u r a n c e 
o n  l e g a l i t y  a n d  r e g u l a r i t y  o f  t r a n s a c -
t i o n s  a t  t h e  l e v e l  o f  f i n a l  b e n e f i c i a r i e s . 
to this  end,  cBs  should ex tend their  work 
beyond the present  requirements  by ful ly 
r e - p e r f o r m i n g ,  f o r  a  g i v e n  e x p e n d i t u r e 
p o p u l a t i o n ,  a  r e p r e s e n t a t i v e  s a m p l e  o f 
t r a n s a c t i o n s  w h i c h  t h e  pa  i n  q u e s t i o n 
has  checked on the spot .  the work  would 
cover  the ent i re  handl ing of  the f i le,  f rom 
receipt  of  the  a id  appl icat ion to  the  ca l -
c u l a t i o n  a n d  e xe c u t i o n  o f  t h e  f i n a l  p ay -
ment.

104.  ( f  )
financial  correc t ions imposed on Member 
States through conformity c learance deci-
s ions  are  not  sanc t ions  but  an  exc lus ion 
f ro m  e u  f i n a n c i n g  o f  ex p e n d i t u re  w h i c h 
has  not  been ef fec ted in  conformit y  with 
e u  r u l e s .  t h i s  i s  a l s o  c o n f i r m e d  b y  t h e 
jur isprudence of  the cour t  of  Just ice.

104.  (g)
th e  co m m i s s i o n  w i l l  c o n t i n u e  t o  s u p e r-
v ise  t he  wor k  of  t he  cer t i f ic at ion  bodies 
through speci f ic  audit  v is i ts .
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