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l.

The European Anti-Fraud Office (OLAF)
is charged with fighting fraud and other
illegal activities detrimental to the EU
budget. The Office, which belongs to the
Commission but has investigative auton-
omy, employs in the order of 500 staff,
and annual expenditure amounts to some
50 million euro. In 2005 the Court of
Auditors’ Special Report No 1/2005 con-
cerning the management of OLAF iden-
tified weaknesses in the management
of investigations and made 17 recom-
mendations to refocus activities on the
investigative function, improve efficiency
and demonstrate effectiveness (see para-
graphs 1 to 5).

I1.

OLAF now makes more use of its powers to
carry out on-the-spot checks, examine wit-
nesses and question suspects. In order to
refocus on the investigative function OLAF
created two investigation directorates to
replace the one existing previously. How-
ever, the Commission considers that OLAF
is most effective as an all-round anti-fraud
authority rather than a service concen-
trated on investigations and so did not
divest OLAF of its non-investigative activi-
ties such as anti-fraud strategy and fund-
ing programmes. Consequently, the rate
of increase in staff in the investigation
directorates (32 %) has not kept pace with
growth in the rest of the Office (43 %). In
2009 investigative casework accounted for
37 % of the time of the Office as a whole
(see paragraphs 7 to 18).
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EXECUTIVE
SUMMARY

Hi.

OLAF has taken a number of steps to
improve the efficiency of investigations. It
has made fuller use of its electronic case
management system (CMS), carried out
more focused training, introduced targets
to focus on more serious and complex
cases, reduced the proportion of tempo-
rary staff and introduced a Time Manage-
ment System (TMS). However, the TMS
is not used for planning purposes and
workplans do not include estimates of the
time required and deadlines for investiga-
tions. There is a need to improve the man-
agement of cases in progress in order to
resolve problems faster and avoid long
periods of inactivity: the average case
duration remains over two years. In addi-
tion, OLAF now receives 50 % more initial
information on possible frauds and irregu-
larities than in 2004 and the average dura-
tion of the initial assessment of this infor-
mation has doubled from 3,5 months to
7 months. Although there are 32 % more
investigators than in 2004, the number
of cases under investigation has not
increased. This reflects the focus on more
serious cases, the increasing proportion of
OLAF’s own investigations and the redirec-
tion of investigative resources to carrying
out initial assessments (see paragraphs 19
to 37).



1v.

The legal framework' has not changed since
the Court’s last report. There is still no
independent control of investigative acts in
progress, nor is there a code guaranteeing
that investigative acts follow a predictable
course. A Practical Agreement for cooper-
ation with Eurojust has so far had limited
impact (see paragraphs 38 to 44).

V.

OLAF sets clear objectives for the Office
in its Annual Management Plan. Investiga-
tions have resulted in the identification
of significant sums for recovery, judicial
and disciplinary action, and closure of
investigations where initial allegations
were shown to be unfounded. Informa-
tion on OLAF’s performance is available in
CMS concerning activity, potential results
and real results. However, OLAF does not
report this information in a single docu-
ment which would enable reliable compar-
isons to be made of its performance over
time and across sectors (see paragraphs 45
to 57).

VI.

The Supervisory Committee has revised
its rules of procedure and has produced a
number of reports and opinions concern-
ing the management of OLAF. A proce-
dure has been introduced to consult the
Supervisory Committee before forwarding
information to national judicial authori-
ties although this does not yet adequately
protect the rights of individuals concerned
(see paragraphs 58 to 65).

! Regulation (EC) No 1073/1999 of the European Parliament
and of the Council of 25 May 1999 concerning investigations
conducted by the European Anti-Fraud Office (OLAF) (OJ L 136,
31.5.1999, p. 1).

VII.

On the basis of these observations the
Court’'s main recommendations are that
OLAF should (see paragraphs 66 to 76):

(a) Increase the number and speed of in-
vestigations by increasing the propor-
tion of time spent on them and revising
the legal framework.

(b) Improve efficiency by including esti-
mates of resources required and dead-
lines in plans for investigations. Plans
should be monitored and updated. The
Executive Board should play a role in
ensuring that the overall duration of
assessments and investigations is re-
duced.

(c) Provide reliable information on effec-
tiveness by publishing in a single docu-
ment performance statistics on activity,
potential and real results.

(d) Better define a procedure for consult-
ing the Supervisory Committee before
transmitting information to national
judicial authorities.
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INTRODUCTION

1. In 2005 the Court of Auditors published Special Report 2 0JC202,18.8.2005,p. 1.
No 1/2005 concerning the management of the European Anti-
Fraud Office (OLAF)2. The audit identified weaknesses in OLAF's 3 Audit Progress Committee
management of investigations and made 17 recommendations meeting on 5 July 2007 -
to refocus activities on the investigative function, improve Progress report by OLAF on
efficiency and demonstrate effectiveness. OLAF produced an the implementation of the
action plan for the implementation of the accepted recom- recommendations of the Court
mendations and in 2007 reported on progress to the Audit of Auditors’ Special Report
Progress Committee of the Commission3. An outline of OLAF's No 1/2005.

role and tasks is set out in Box 1.

2. Figure 1 illustrates the evolution of activity in OLAF since
2004 in terms of expenditure, staffing, information received
and cases handled. The number of cases under investigation at
any one time has remained at some 400, each lasting on aver-
age two years, and in the order of 200 cases are closed each
year. The amount of initial information received has increased
considerably and OLAF now receives approximately 1 000 dif-
ferent communications from various sources each year.

OLAF EXPENDITURE, STAFFING AND CASELOAD 2004 TO 2009
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Key objectives and activities

OLAF was set-up in 1999* with the aim of increasing the effectiveness of the fight against illegal activi-
ties detrimental to the Union’s financial interests. OLAF is responsible for a range of activities including
carrying out administrative investigations for fighting fraud, assisting Member States in fraud prevention
and collecting and analysing information.

OLAF has investigative independence, which is reinforced by a Supervisory Committee made up of five
independent persons from outside the EU institutions.

Types of case

The Office divides its cases into the following categories:

(a) Investigations

internal investigations (investigations within the EU institutions and bodies);
external investigations (investigations into economic operators involving EU funds).

(b) Coordination and assistance operations

coordination of Member States in investigations concerning more than one country;
support for national judicial authorities in the context of criminal proceedings.

The key stages of investigations

(a) OLAF receives denunciations from within or outside the EU institutions;

(b) OLAF assesses the initial information and the Director decides whether or not to open a case;

(c) OLAF investigators gather evidence e.g. through interviews and on-the-spot checks;

(d) The investigators report to the Board the results of the investigative activities. The Director decides
what follow-up action to initiate, if any. Follow-up action may include transmission of case informa-
tion to the competent national or EU authorities with a view to launching judicial or disciplinary
proceedings or recovering funds;

(e) OLAF verifies whether the responsible authorities have taken the recommended follow-up action.

The outcome of OLAF’s work can take the form of four types of follow-up: financial, administrative,
judicial and disciplinary.

4 Commission Decision 1999/352/EC, ECSC, Euratom (OJ L 136, 31.5.1999, p. 20); Regulation (EC) No 1073/1999.
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3. Table 1 lists the original 17 recommendations made in Special > Case T-48/05 of 8 July 2008
Report No 1/2005. The Court notes that 13 of its recommenda- (0J €209, 15.8.2008, p. 44).
tions were followed up by OLAF, three others (recommenda-
tions 2, 14, 15) were not accepted by the Commission, while
recommendation 16 on the role of the Supervisory Committee
needs to be seen in the light of a judgment of the Court of
First Instance in July 2008°.

TABLE 1

Recommendation ‘ Status
1. Specify results to be achieved by investigations and introduce performance indicators to assess success Accepted
2. Consider creating a separate unit dedicated to coordination and assistance operations to improve management Not accented
of resources P
3. Establish smaller groupings on the Executive Board with the aim of setting clear plans and objectives for Accented
investigations P
4. Supervise the investigation process to focus on priorities and on the search for evidence by making better use of Accented
the investigation means available P
5. Introduce a time recording system linked to work plans with estimates of time to be spent on investigations to Accented
align workload with resources and to avoid delays P
6. Establish a maximum duration for investigations Partially accepted

7. Remove follow-up activities (involvement in judicial proceedings and recovery of funds) that can be performed

by authorising officers Partially accepted

8. Codify and publish procedures to protect the rights of individuals at all stages of the investigation and to

. . R . Accepted
provide controls on the legality of the investigative acts in progress P
9. Formalise arrangements for cooperation between OLAF and the Member States through legislation or the Accented
conclusion of agreements with national investigation services P
10. Convert CMS into a system of investigation management and increase training of investigators in investiga- Accented
tion techniques, legislation and report-writing skills P
11. Produce reliable and relevant reports on performance, based on real rather than potential results Accepted
12. Implement a masterplan for personnel management to resolve structural problems Accepted
13. Strategic analysis services should seek improvement in the data forwarded by Member States and create
. R ) S Accepted
databases which can be used to identify anomalies and launch investigations
14.Transfer responsibility for anti-fraud strategy to other Commission services Not accepted
15. Give responsibility for managing funding programmes (e.g. Pericles and Hercul her Commission
5@ e responsibility for managing funding programmes (e.g. Pericles and Hercules) to other Commissio! Not aceented
services
16. Clarify the role of the Supervisory Committee to ensure that there is no interference in ongoing investigations Accepted
17. Refocus activities on the investigative function, accompanied by changes in governance and regulations Partially accepted

Note: The recommendations made in Special Report No 1/2005 were not numbered. They are presented here, in summary form, in the
order in which they appeared in the report.
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10

AUDIT SCOPE AND APPROACH

4, The follow-up audit set out to establish the action taken to © The audit selected cases
implement the recommendations of Special Report No 1/2005. which were open on 1 July 2008
The audit aimed to answer the following four questions which in order to review all stages
group together the different recommendations (see Annex I): of the procedure up to April
2010 (initial assessment, active
(a) Have the activities of OLAF been refocused on its investiga- investigation, final decision and
tive function? (recommendations 2, 7, 13, 14, 15, 17) follow-up where applicable).

(b)Has OLAF improved the efficiency of its investigations?
(recommendations 3, 4,5,6,8,9,10, 12)

(c) Can OLAF demonstrate the effectiveness of its investiga-
tions? (recommendations 1 and 11)

(d)Has the role of the Supervisory Committee been clarified?
(recommendation 16).

5. The audit comprised:

(a)an analysis of policy, planning, procedural, staffing and
financial documentation and statistics obtained from OLAF
including its action plan to address the recommendations
of Special Report No 1/2005;

(b)interviews with OLAF Directors, Heads of Unit and inves-
tigators; meetings with the OLAF Supervisory Committee
and its Secretariat to discuss their reports and opinions;
interviews with other relevant bodies (Investigation and
Disciplinary Office of the Commission (IDOC), Eurojust);

(c)an assessment of a random selection of 30 investigations
out of the 332 internal and external investigations open on
1 July 2008%. The assessment was based on an analysis of
the case-related documentation held on the computerised
Case Management System (CMS) and interviews with the
investigators concerned.
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OBSERVATIONS

Findings emerging from the examination of the sample of 30
cases are summarised in Figure 2. Each investigation was as-
sessed as strong, satisfactory or weak against the following
criteria: the focus on investigative activity, contribution of
other OLAF services to the case, timeliness of decisions to
open the case, clarity of objectives and planning, proportion-
ate duration, and results achieved. The findings are examined
further in the relevant sections of the report.

REFOCUSING ON THE INVESTIGATIVE
FUNCTION

The Court followed up the recommendations of Special Report
No 1/2005 that OLAF should divest or separate certain non-
investigative activities and improve the contribution of strate-
gic services to the investigative function. OLAF reorganised its
directorates in 2006 and the new organisation structure (see
Annex Il) was intended to put more focus on OLAF’s investiga-
tive function.

ASSESSMENT OF CRITERIA IN 30 CASES EXAMINED

Focuson investigative activities
Contribution of other services
Timely decision toopen

(lear objectivesand planning
Proportionate duration

Resultsachieved

11

0 5 10 15 20

Casesin sample
| Strong  Satisfactory

Source: Examination of 30 cases.
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NON-INVESTIGATIVE ACTIVITIES HAVE NOT BEEN

DIVESTED

8. The Court made four recommendations to divest or separate 7 Commission Decision —
activities. The recommendation to transfer follow-up activities Communication C(2007) 5709
(recommendation 7) was partially accepted. As the Commis- of 27.11.2007 clarifying the
sion continued to insist on maintaining OLAF as an all-round respective responsibilities of
anti-fraud authority rather than a service concentrated on in- OLAF and the Commission’s
vestigations, the other three recommendations were not ac- authorising officers for
cepted: the transfer of responsibility for anti-fraud strategy to financial follow-up of irregular
other Commission services (recommendation 14); the transfer expenditure.

of responsibility for managing funding programmes to other
Commission services (recommendation 15); and the separation
of coordination and assistance operations from investigations
(recommendation 2).

9. Concerning recommendation 7 to transfer follow-up activi-
ties, action has been taken to give primary responsibility to
Commission services for follow-up activities’. OLAF remains
involved in judicial and disciplinary follow-up (Unit C1, see or-
ganisation chart in Annex Il) and financial follow-up (Units C2
and C3). OLAF's role is to optimise conditions for follow-up
and to verify whether Commission services and national au-
thorities have taken the necessary measures.

Investigations and operations Other (directorates Cand D, Director- . .

(directorates A and B) General and Supervisory Committee) % !""eSt"

- - Total OLAF | gations and

Officialsand | Contract Officialsand | Contract operations

temporary staff temporary staff

end 2004 100 25 125 165 65 230 355 35,2%
end 2005 107 22 129 174 67 241 370 34,9%
end 2006 110 25 135 180 77 257 392 34,4%
end 2007 126 21 147 205 100 305 452 32,5%
end 2008 140 20 160 212 93 305 465 34,4%
end 2009 143 22 165 217 m 328 493 335%

1 The table shows the actual number of staff employed.

Source: OLAF.
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10.

11.

FIGURE 3

The proportion of staff working in investigations and opera-
tions directorates is on average 34 % (2004-09) as shown in
Table 2.

Some of the staff in Directorates C (Operational and Policy
Support) and D (General Affairs) are also involved in the inves-
tigative process. OLAF introduced a Time Management System
(TMS) in 2007 which records time spent by all OLAF staff on
casework and on other activities®. The TMS shows that not all
of the time of the staff in investigation directorates is spent
on casework. In 2009 they allocated 63 % of their time to case-
work, 27 % to management and administration and 10 % to
policy and resources. Conversely, staff working in other direc-
torates spent 25 % of their time directly supporting casework.
The resulting total amount of time spent on casework by staff
in all directorates amounts to 37 % as shown in Figure 3°. Only
just over half of this was allocated to specific cases'.

Resources (Personnel,
training, finance, IT)

0,
27% Casework
37%
Policy (Strategy, legal
affairs, communication) Managementand
15% administration
21%

Source: OLAF Time Management System.
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8 In 2009 over 98 % of all hours
available were recorded in the
time management system.

° The workload of staff in the
investigation directorates also
covers assessments and co-

ordination and assistance cases.

19 An investigator or Head of
Unit working on a large number
of cases would allocate time to
casework without indicating
specific cases.



GREATER FOCUS ON INVESTIGATIVE ACTIVITIES

12. The Court recommended that OLAF should refocus on the in-
vestigative function accompanied by changes in the regula-
tions while leaving other services with the responsibility for
preventive or legislative acts (recommendation 17).

13. In September 2006 two investigations and operations direc-
torates (Directorates A and B) were created to replace the one
existing previously (Directorate B). The new organisation (see
Annex Il) was intended to put more focus on OLAF’s investiga-
tive function. The Court’'s recommendation to accompany the
refocusing on the investigative function with modifications to
the governance of the Office through changes in the regula-
tions has not been implemented (see paragraph 38).

14. The examination ofa sample of 30 cases indicated an increased
focus on investigative activities such as interviews or on-the-
spot checks. It also showed the contribution of OLAF services,
other than Directorates A and B, which are integrated in the in-
vestigative process and provide support when necessary such
as the provision of judicial advice and forensic data analysis
Figure 2).

15. Anotherindicator of refocusing is the increase in the propor-
tion of OLAF’s own investigations compared with coordina-
tion and assistance cases. The proportion of OLAF's casework
represented by investigations has increased from 50 % in 2004
to 67 % in 2009 (Figure 4).
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FIGURE 4
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CONTRIBUTION OF STRATEGIC SERVICES TO THE
INVESTIGATIVE FUNCTION REMAINS LIMITED

16. The Court recommended that strategic analysis services should "' OLAF Manual of Operational
aim to identify anomalies which can be used to launch inves- Procedures, 1 December 2009
tigations (recommendation 13). section 3.1.9.

17. OLAF's strategic intelligence (Units C2 and C3) has improved
systems to manage the reliability of data obtained from Mem-
ber States, concerning, in particular, irregularities in the ag-
ricultural and structural funds areas. It now delivers products
which are used by the investigation directorates and also by
the relevant services in the Commission and in Member States.

18. Strategic intelligence provides general guidance relevant to
policy development and operational strategy by identifying
risk areas and patterns of fraud. It may also lead to the open-
ing of specific cases', either directly or indirectly. Of the 332
investigations open on 1 July 2008, six (i.e. 2 %) were the di-
rect result of strategic intelligence. Figure 5 shows the source
of all initial information received from 2004 to 2009, of which
0,7 % came from strategic intelligence.

IMPROVING THE EFFICIENCY OF
INVESTIGATIONS

19. The Court followed-up the recommendations of Special Report
No 1/2005 which aimed to improve the planning and supervi-
sion of investigations and to ensure they were implemented
in a timely manner in compliance with a clear legal and pro-
cedural framework.

Special Report No 2/2011 — Follow-up of special report no 1/2005 concerning the management of the European Anti-Fraud Office



20.

21.

22.

23.

PLANNING DOES NOT INCLUDE MANPOWER AND
DEADLINES

Concerning planning, the Court recommended that smaller
groupings should be established on the Executive Board, con-
sisting of directors and heads of unit, in order to set clear
plans and objectives for individual investigations (recommen-
dation 3) and that a time recording system should be intro-
duced linked to work plans with estimates of time to be spent
on investigations (recommendation 5).

Concerning the recommendation for smaller board group-
ings, the Board now meets on alternate weeks as Board A and
Board B, composed according to the respective competencies
of the two new Directorates A and B. This split should have
allowed a more thorough analysis of case proposals. However,
the Court’s examination of a sample of investigations showed
that for one third of cases plans and objectives were still not
clear (Figure 2).

Concerning recommendation 5, a time management system
(TMS) was introduced from October 2007. All OLAF staff, with
the exception of Supervisory Committee staff, are required
to record the use of their time by tasks. In 2009 over 98 % of
all hours available were recorded in the time management
system. It is currently a system for recording time. The data
in the system is not used to manage casework.

The initial assessment of information received (see para-
graph 32) includes a workplan which indicates the first steps
of the investigation and is reviewed in the nine month report
to the Supervisory Committee. Although the workplan indi-
cates the number of investigators and specific skills required
there is no estimation of the time required and deadlines.
TMS is not used for planning purposes. Outside TMS, Unit B2
(which deals with customs cases) does produce time charts in
order to plan the work of investigators. Plans may need to be
reassessed once investigative activities are underway because
recommendations to open a case are based on the informa-
tion available at the time and no investigative activities can
be carried out during the initial assessment phase’?.

Special Report No 2/2011 — Follow-up of special report no 1/2005 concerning the management of the European Anti-Fraud Office

12 OLAF Manual 1 December
2009 section 3.2.1. However,
in two cases from the Court’s
sample, investigative activities
started following a board
recommendation but before

a formal decision to open a
case had been taken by the
Director. In one of these cases
all investigative steps had been
completed before the decision
to open an investigation was
taken.
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25.

26.
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MEASURES TAKEN TO FOCUS ON PRIORITIES

The Court recommended that investigations should focus on
priorities in order to make the most of the means available
(recommendation 4).

A de minimis' approach has been introduced for external
investigations based on indicative financial thresholds'* and
other criteria such as reputational risk, indications of system-
atic fraud and whether there are other competent investiga-
tive bodies.

Since 2004 OLAF has grown by 39 % from 355 to 493 staff,
whilst the number of staff in the investigations and operations
directorates has increased by 32 % from 125 to 165 staff (see
Table 2). The increase in the number of staff in the investi-
gations and operations directorates has not been accompa-
nied by an equivalent increase in the number of cases (see
Figures 1 and 4). In 2009 OLAF carried out fewer cases per
person in investigations and operations than in 2004 (2,8 open
cases instead of 3,7). This development reflects:

o the focus on more serious complex cases resulting from the
de minimis policy;

o theincreasing proportion of OLAF's own investigations (see
Figure 4);

o the deployment of more investigative resources to asses-
sing the increasing amount of information received (see
Figure 5). The quantity of initial information analysed
which did not lead to the opening of a case doubled from
364 such ‘non-cases’ in 2004 (including 108 prima facie
non-cases') to 755 in 2009 (including 267 prima facie non-
cases).
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'3 An abbreviated form of the
Latin de minimis non
curat lex, ‘the law cares not for
small things!The Convention on
the protection of the European
Communities’ financial interests
(0JC316,27.11.1995, p. 49)
stipulates that, for the purpose
of criminal prosecution, fraud
involving an amount exceeding
50 000 euro shall be considered

in any event as serious fraud.

% 1 million euro in the
customs, cigarettes and trade
sectors; 100 000 euro in the
agriculture and structural funds
sectors; 50 000 euro in direct
expenditure and external aid
cases. (See page 5 of the Annual
Activity Report of OLAF for 2009
— http://ec.europa.eu/atwork/
synthesis/aar/doc/olaf_aar.pdf)

!> Prima facie non-cases relate
to information received which
clearly does not fall within the
competence of OLAF or clearly
does not justify the use of OLAF
resources.


http://legal-dictionary.thefreedictionary.com/Maxim

27.

28.

29.

DURATION OF INVESTIGATIONS HAS NOT
IMPROVED

The Court recommended that a maximum duration for inves-
tigations be established (recommendation 6). The Commis-
sion accepted the idea of imposing maximum time limits for
conducting investigations and made a legislative proposal' to
introduce a standard duration of 12 months which was extend-
able by up to six months at a time on the basis of a decision
taken by the Director of the Office after consulting the Super-
visory Committee. However, no changes to the legal framework
have yet been adopted.

OLAF’'s Annual Management Plan for 2010 has a minimum tar-
get of closing 75 % of cases within 24 months, 10 % of which
in less than nine months. Regulation (EC) No 1073/1999 states
that where an investigation has been in progress for more than
nine months, the Director shall inform the Supervisory Com-
mittee of the reasons for which it has not yet been possible
to complete it. The duration of investigations is an important
issue not only because of the risk of time-barring, but also
for the efficiency of OLAF and for persons concerned by such
investigations.

Duration is monitored through day-to-day supervision by
Heads of Units, monthly operational reports and, in Directo-
rate B, case reports drawn up every three months. The Board
is only involved at the opening and closing stages of cases.
For cases which last longer than nine months the investigator
prepares a report for the Supervisory Committee summaris-
ing the status of the case, the reasons for the delay and the
estimated time for completion. The new manual also requires
18 month reports to be prepared for internal purposes only'.
No further reporting of this nature is required although most
investigations last longer than 18 months. There is a need to
improve the management of cases in progress in order to re-
solve problems faster and avoid long periods of inactivity.
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16 See COM(2004) 103 final,
proposed new Article 6(7) p. 10.

7 OLAF Manual of Operational
Procedures 1 December 2009
Section 1.4.7 states: If the case
is still ongoing nine months
after being opened, the
investigator prepares a report
for the Supervisory Committee
summarising the allegations,
the status of the case and the
reasons for the delay and the
estimated time for completion.
Another report following a
similar internal procedure
must be prepared for the
management 18 months after
the opening of the investigation.
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Table 3 shows the actual number of cases closed in nine
months from 2004 to 2009 is generally just over 10 %, in line
with the target in the Annual Management Plan.

Although between 2004 and 2009 the number of cases per
person in investigations and operations has decreased (see
paragraph 26), this has not had an impact on the duration of
cases. The average duration of all cases (external and inter-
nal investigations, criminal assistance and coordination cases)
from 2004 to 2009 has varied little and remains at over two
years (25 months) as shown in Figure 6. Many investigations
take considerably longer to complete than the average of two
years. At the end of 2009, 125 of 457 cases in progress (27 %)
had been open for more than two years. Of these, 33 had been
open for more than three years and a further 21 for more than
four years. The examination of the 30 cases showed that long
duration is sometimes due to outside factors, but more often
due to internal factors such as lack of resources assigned to
cases or shifts in priorities.

CASES CLOSED IN NINE MONTHS

Year of closure Total cases closed Total closed in 9 months
2004

20

2005

2006

2007

2008

2009

Source: OLAF.
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FIGURE 6

Months

The issue of long duration applies not only to investigations
but also to initial assessments. When OLAF first receives or
generates information concerning a possible fraud, it carries
out an evaluation of this initial information to decide whether
or not to open a case. The volume of this incoming information
has increased considerably from 662 items in 2004 to 965 in
2009 (see Figure 5). The duration of assessments is affected by
the need to gather information from outside organisations, the
workload of investigators and also the policy to focus on more
serious and complex cases (see paragraph 25). Consequently,
many evaluations take considerably longer to complete than
the two months envisaged in the OLAF manual'. The average
duration of evaluations has doubled from 3,5 months in 2004
to 7,1 months in 2009. At the end of 2009, 72 cases had been
in assessment for more than 12 months, representing 16 % of
the total of 459.

The results of the Court’s examination of 30 cases (summarised
in Figure 2) showed that the decision to open an investiga-
tion was not made in a timely manner in 11 cases. The average
duration of the evaluations for the 30 cases examined was six
months.

'8 Section 3.2.2 of the OLAF
manual states that the initial
assessment of a case should be
completed within two months of
receiving the initial information.
If this is not possible, the
investigator must request an
extension to the deadline from
the responsible Head of Unit.
The initial assessment must then
be completed within a period
authorised by the responsible
Head of Unit, which shall not

be more than six months after
receipt of the initial information.
If the information required for
completing the assessment

is still not available after six
months a prolongation has to be
authorised by the line Director.

30

1 Based on the ratio of cases open at the end of the year to cases opened during the year.
Source: OLAF.
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INCREASED SUPPORT FROM CASE MANAGEMENT
SYSTEM (CMS) AND PERSONNEL FUNCTION

The Court made recommendations to develop the case man-
agement system (CMS) as a management tool, to increase
training of investigators in investigation techniques, legis-
lation and report-writing skills (recommendation 10) and to
implement a masterplan for personnel management in order
to resolve structural problems (recommendation 12).

CMS is now better used and all key documents are recorded
in the system. However, data protection information is not
systematically completed. In accordance with Regulation (EC)
No 45/2001'°, a decision should be taken either to inform natu-
ral persons that their personal data are stored and treated by
OLAF (recorded as ‘provided’ on CMS) or else to defer inform-
ing them (recorded as ‘deferred’ on CMS), because, for exam-
ple, to do so could jeopardise the investigation. However, in
five of the 30 investigations examined, a decision whether or
not to inform the suspect had not been taken. Furthermore,
the Court recalls that the data protection regulation requires
personal data to be accurate and, where necessary, kept up to
date??. In this respect, the Court notes that when an investi-
gation is closed without follow-up and the initial allegations
could not be substantiated, the CMS does not reflect such a
development in the categorisation of the person concerned.
The advice of the European Data Protection Supervisor (EDPS)
is needed on the matter.

Concerning training, Figure 7 illustrates the number of OLAF
staff attending training events on investigation techniques,
legislation and report-writing skills since 2004 and shows an
increase in the number of participants at training events in
2009. The January 2009 report on training by OLAF’s Internal
Audit Capability reinforced the messages of Special Report
No 1/2005 and stressed the need to improve the analysis of
training needs.

Structural problems in staffing have been addressed by obtain-
ing additional permanent posts and thus reducing the number
and proportion of temporary staff (see Table 4).
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19 Regulation (EC) No 45/2001
of the European Parliament and
of the Council of 18 December
2000 on the protection of
individuals with regard to the
processing of personal data

by the Community institutions
and bodies and on the free
movement of such data (OJL 8,
12.1.2001, p. 1).

20 Article 4(1) of Regulation (EC)
No 45/2001.
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TABLE 4

Permanent posts Temporary posts Total posts % temporary posts
183 146 329 4%
201 146 347 42%
238 119 357 33%
252 116 368 32%
261 116 377 31%
270 114 384 30%
282 102 384 27%

' In addition to the establishment of 384 posts there were also 131 contract staff in March 2010, including 65
working in Information Services in Directorate D.

Source: OLAF.
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REVISION OF THE LEGAL AND PROCEDURAL
FRAMEWORK STILL PENDING

Regarding the legal and procedural framework, the Court made
a recommendation to codify and publish procedures to pro-
tect the rights of individuals at all stages of the investigation
and to provide controls on the legality of investigative acts in
progress (recommendation 8).

In December 2009, the Director of OLAF adopted a new Manual
of Operational Procedures which was published in May 2010.
The legal framework, however, has not changed since the
Court’s last report, as the instructions contained in the Manual
are not intended to have any legal force?' and as Regulation
(EC) No 1073/1999 concerning investigations conducted by
OLAF has not been amended?2 There is still no independent
control of the legality of investigative acts in progress? nor
is there a code guaranteeing that investigative acts follow a
predictable course, that there is certainty about the timing
of hearings and that, at each key stage of the enquiry, the
rights to a fair hearing of the person under investigation are
protected along with the right of access to the file2*.

DIFFICULTIES IN COOPERATION WITH EUROJUST
AND MEMBER STATES

The Court made a recommendation to clarify arrangements
for cooperation with Member States’ authorities by adopting
a specific regulation or through agreements with national in-
vestigation services (recommendation 9).
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21 See the foreword to the
Manual which is available on
OLAF's website.

22 The Commission proposal
(COM(2006) 244 final of
24.5.2006) for amending
Regulation (EC) No 1073/1999
has not yet been adopted. On
this proposal, the Court issued
Opinion No 7/2006 (OJ C8,
12.1.2007, p. 1).

23 See paragraph 83 of SR
No 1/2005.

24 Opinion No 5/2010 of the
OLAF Supervisory Committee
on the respect for fundamental
rights and procedural

guarantees in investigations.
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In 2006, the Commission made a revised proposal for a regula-
tion on mutual administrative assistance? which has not yet
been adopted by Parliament and Council. OLAF has signed
administrative cooperation arrangements with authorities in
10 Member States and negotiations are currently underway
with four others?¢. However, several Member States have not
communicated to OLAF which national authority or investiga-
tion service is in charge of cooperation with OLAF in the field
of direct expenditure or have not set up the necessary national
and judiciary authorities with competences for the field of
direct expenditure. Therefore, OLAF continues to encounter
difficulties and lack of support when carrying out on-the-
spot checks and inspections in certain Member States, notably
where national inspectors do not have the control compe-
tences referred to in Regulation (Euratom, EC) No 2185/967%.

The audit confirmed the observations of the Court in its Opin-
ion No 8/2005 that the existing legal framework for combating
fraud and irregularities is complicated and difficult to imple-
ment and that weaknesses persist in cooperation between the
Commission and Member States?®. The audit also confirmed
that given the limitations of OLAF’'s powers to investigate,
the response of Member States to the Office’s requests remain
weak?®.

Difficulties may also arise when allegations under investiga-
tion by OLAF involve economic operators from several Mem-
ber States. In such cases, cooperation with Eurojust becomes
important, as Eurojust is responsible for coordinating national
criminal investigations and prosecution procedures. To make
cooperation as efficient as possible, a Practical Agreement
on arrangements of cooperation between Eurojust and OLAF
was signed on 24 September 20083°. The Practical Agreement
requires OLAF to inform Eurojust as soon as possible of the ex-
istence of any case where it appears that it directly involves ju-
dicial cooperation between the competent national authorities
of two or more Member States, or where the case concerns a
Member State and the Community. On the basis of the Court’s
sample, some 20 % of investigations fall into these categories.
Although quarterly meetings take place between OLAF and
Eurojust as required by the agreement, practical cooperation
in the form of transmission of information on cases has been
limited. In 2008 information on five cases was transmitted
from OLAF to Eurojust and in 2009 on just one case.
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%5 COM(2006) 473 final of
14.9.2006.

6 Arrangements are in place
with authorities in the following
Member States: Belgium,
Bulgaria, Czech Republic,
Estonia, Spain, Italy, Lithuania,
Malta, Romania, Slovak Republic.
Negotiations are ongoing

with authorities in Denmark,
Latvia, Germany and the United
Kingdom.

27 Council Regulation (Euratom,
EC) No 2185/96 of 11 November
1996 concerning on-the-spot
checks and inspections carried
out by the Commission in
order to protect the European
Communities’ financial

interests against fraud and
other irregularities (OJ L 292,
15.11.1996, p. 2).

28 See paragraphs 34-36 of
Opinion No 8/2005 (0OJ C 313,

9.12.2005, p. 1)

29 See paragraph 15 of SR
No 1/2005.

30.0JC314,9.12.2008, p. 3.
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Article 85 of the TFEU provides for an extension of the role of
Eurojust to initiating investigations. In this regard, the Court
notes the recommendations adopted by the European Council
in December 2009 on the possibility of furthering the powers
of Eurojust national members, reinforcing of the powers of
the Eurojust College or the setting-up of a European Public
Prosecutor3'. More effective cooperation between OLAF and
Eurojust is necessary in view of developments in this direction.

REPORTING ON THE EFFECTIVENESS OF
INVESTIGATIONS

The audit assessed whether the action taken by OLAF had re-
sulted in clear objectives for investigations and relevant and
reliable reports on performance.

TARGETS ARE SET AND MONITORED BUT DO NOT
FOCUS ON RESULTS

The Court made a recommendation to specify results to be
achieved by investigations and to introduce performance in-
dicators (recommendation 1).

For the Office as a whole, certain sectors and geographical ar-
eas, OLAF now sets objectives in the Annual Management Plan
with clearly quantified targets. These targets are monitored in
monthly updates of the Annual Management Plan3? and further
information is provided in monthly management reports3:.

Concerning individual investigations, the initial assessment
did not systematically identify clear financial objectives for
investigations. Although the amounts affected are not always
the key concern, the initial assessment of information received
should identify the possible financial impact and recovery.
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31 See Stockholm Programme
adopted by the European Council
in December 2009 Council
document 17024/09, p. 24.

32 The monthly updates of
the annual management plan
show the percentage of cases
opened in certain sectors and
geographical areas, follow-up
cases with an impact over
certain amounts, percentage
of cases closed with follow-up,
clearance rate (cases opened/
cases closed), percentage

of cases closed in a certain
time and number of cases per
investigator.

33 Monthly management reports
show results for the current year
to date and four previous years
in terms of prison sentences

and amounts recovered and

also show the duration of
assessments, investigations and
follow-up.
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REPORTS ON PERFORMANCE DO NOT FULLY
EXPLOIT THE INFORMATION AVAILABLE

The Court made a recommendation that reports on OLAF’s per-
formance should be based on relevant and reliable data. They
should enable comparisons over time and include indicators
based on real results (recommendation 11).

OLAF produces the following reports and follow-up documents
on performance: annual management plan monthly update,
monthly management reports, annual activity report, annual
operational report, and ad hoc reports (such as the 2008 re-
port concerning on-the-spot checks).

At the end of an investigation, a final case report is submit-
ted to the Board. The Board recommends whether the case
should be closed with or without follow-up. Follow-up ac-
tion includes recovering funds and opening criminal proceed-
ings®*. The responsibility for follow-up action does not lie with
OLAF, but rather with Commission DGs and national authori-
ties. OLAF’'s role is to optimise conditions for follow-up and to
verify whether action has been taken.

Table 5 shows how information is reported in different docu-
ments which are produced at different times (monthly, annu-
ally or ad hoc) and for different readers (internal or external).
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34 The OLAF Manual identifies
four kinds of follow-up:
administrative, financial, judicial

and disciplinary.
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53. itis difficult to form an overview of OLAF’s performance. The
information provided is to be found in different documents,
which are prepared for different purposes and addressed to
different audiences. Additional, more comprehensive infor-
mation available in CMS is not presented. The Annual Activity
Report does not enable the reader to make comparisons of
OLAF’s performance over time because there is no summary
of key statistics for previous years. The Annual Operational
Report provides comparisons with previous years for a number
of indicators relating to activity (information received, initial
evaluations carried out, opening decisions and average dura-
tion of cases), potential results (% of cases closed with follow-
up) and real results (funds actually recovered). However, it
does not make the important link between OLAF’s activity
(number of cases closed in a year) and the ensuing results,
both potential (e.g. amounts identified for recovery) and real
(e.g. amounts actually recovered).

AVAILABILITY OF PERFORMANCE INDICATORS

Internal Public

One-off

Annual 2008 report
management
plan monthly

Monthly Annual .
Annual concerning
management

. . operational
activity report P on-the-spot
reports

update report checks

Ativity

umsormestgtoscoed | V|| Vv |

Potential results

% of investigations closed with follow-up

Amounts identified for recovery from v
investigations

Stakeholder satisfaction’

Views f ommission D /| |

Real results

Actual recovery resulting from investigations v

Actual recovery resulting from all cases v v

1 In 2007 OLAF launched a user satisfaction survey which was unsuccessful due to the low response rate (only six replies were received to the 45
questionnaires sent). OLAF has introduced operational conferences with Commission DGs.

Source: OLAF reports.
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Relevant indicators are those which measure the link between
OLAF’s investigations, its potential results (for example, funds
identified for recovery, recommendations to open criminal
proceedings) and its real results (for example, funds actually
recovered, cases resulting in a penalty or sentence). Although
these are largely outside OLAF’s control, they do also depend
on the quality and timeliness of OLAF's investigations.

In order to be reliable, indicators should be based on accurate
data and presented consistently in order to enable compari-
sons between years and across sectors (e.g. agriculture, cus-
toms, external aid) or types of investigation (internal, external,
coordination and assistance).

CMS contains information on financial, judicial and discipli-
nary results. It also records cases closed without follow-up
where OLAF has disproved, or been unable to prove, the ini-
tial allegations. The type of information which is available in
the CMS and which could be reported annually is shown in
Annex Ill. The indicators relate to three dimensions of OLAF
outcomes: financial, judicial and outcomes by area or sector.
For the financial and judicial outcomes, the tables outline the
following:

(a)activity (number of investigations closed);

(b)potential results (investigations closed with follow-up, rec-
ommendations to recover funds or open criminal or disci-
plinary proceedings);

(c) real results (actual amounts recovered or sentences passed).

The tables in Annex Ill complement information available in
current reports. They link the real results to the year in which
the cases were closed. The information is presented to dem-
onstrate ways in which indicators available in CMS may be re-
ported, enabling reliable comparisons over time and between
sectors and types of investigation. With additional analysis
and explanation by OLAF, this information may provide a more
complete picture of the activity trends and performance in its
reports.
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CLARIFYING THE ROLE OF THE SUPERVISORY
COMMITTEE

The Court followed up the recommendation of Special Report
No 1/2005 to clarify the role of the Supervisory Committee.

UPDATING PROCEDURES NOT YET COMPLETED

The recommendation of the Court, was to clarify the role of the
Supervisory Committee to ensure that there was no interfer-
ence in investigations (recommendation 16).

The Supervisory Committee revised its rules of procedure?®* in
2006 and produced a number of reports and opinions concern-
ing the management of OLAF with the aim of reinforcing the
independence of the Office.

However, a judgment of the Court of First Instance in July
20083%¢ held that an important function of the Supervisory
Committee was to protect the rights of persons who are the
subject of OLAF investigations?®’. After the judgment was pro-
nounced, a practical working arrangement had to be found to
consult the Supervisory Committee before forwarding informa-
tion to the national judicial authorities.

The new manual requires the information to be provided at
least five working days before transmission3®. In June 2010 a
new procedure has been agreed between OLAF and the Super-
visory Committee to ensure that the letter transmitting cases
to national judicial authorities is signed at least five work-
ing days after the note informing the Supervisory Committee
about the envisaged transmission®°. OLAF committed itself to
take any advice of the Supervisory Committee into account
and react on a case-by-case basis.
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35 Rules of Procedure of the
OLAF Supervisory Committee,
24 August 2006 (OJ L 33,
7.2.2007,p.7).

36 Case T-48/05 of 8 July 2008.

37 The judgment of the Court
further stipulates that it
cannot be disputed that the
requirement to consult that
committee before forwarding
information to the national
judicial authorities is intended
to confer rights on the persons
concerned’ (para 168).

38 OLAF Manual of Operational
Procedures, 1 December 2009,
Sections 3.3.6.1.1 and 3.4.3.2.1.

39 OLAF also provides the
Committee with a summary note
indicating whether the person
concerned has been informed
and been given the right to
reply and whether the case is
within the time limits set by the
national authorities.
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However, in consideration of the decision of the Court of First
Instance, this procedure puts at risk the rights of individuals
concerned since it does not describe the steps to be taken in
the event that the Supervisory Committee decides to issue
an opinion. The absence of binding procedures in this regard
makes it more difficult to ascertain that the Supervisory Com-
mittee has not interfered with the conduct of investigations
in progress.

Furthermore, OLAF applies a policy of transmitting information
to the national authorities without informing the Supervisory
Committee where OLAF is aware that a case is already being
dealt with by the national judicial authorities. In 2009 OLAF re-
corded nine such cases where information was transmitted to
national authorities without informing the Supervisory Com-
mittee in contrast to the position of the Court of First Instance,
whereby the obligation to inform the Supervisory Committee
is ‘unconditional and leaves no margin of discretion’*.

The members of the Supervisory Committee are appointed by
common accord of the European Parliament, the Council and
the Commission (see Article 11 of OLAF regulation). The term
of office of the members of the Supervisory Committee is three
years and is renewable once. On expiry of their term of office,
members shall remain in office until their appointments are
renewed or until they are replaced. The members of the cur-
rent Supervisory Committee took office on 30 November 2005.
Their term of office expired on 29 November 2008. The Court
notes that more than two years later, a decision to renew their
term of office or to replace them is still pending. Such a situ-
ation is unsatisfactory.
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40 The decision stipulates

‘that the Committee must be
informed before the information
is forwarded to the national
judicial authorities’ (paragraph
164) and ‘that the obligation

to inform the Supervisory
Committee is unconditional and
leaves no margin of discretion’
(paragraph 170).
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CONCLUSIONS AND
RECOMMENDATIONS

REFOCUSING ON THE INVESTIGATIVE
FUNCTION

The Court’s previous report made six recommendations to refo-
cus activities on OLAF’s investigative function. Three of these
recommendations, concerning the divestment or separation of
activities (recommendations 2, 14 and 15), were not accepted,
and the other three have been partially implemented (recom-
mendations 7, 17 and 13). Consequently, all six recommenda-
tions for OLAF to refocus on its investigative function are still
valid.

In terms of the allocation of its resources, OLAF has not refo-
cused on its investigative function. The Commission considers
OLAF as an all-round anti-fraud authority rather than a service
concentrated on investigations. Consequently it did not accept
the recommendations of the Court’s previous report to divest
activities such as anti-fraud strategy and funding programmes.
The number of staff in investigation directorates as a propor-
tion of all staff amounted to 34 % in January 2010. The Time
Management System showed that the Office as a whole allo-
cated 37 % of its time to casework in 2009 (see paragraphs 8
to 11).

When carrying out investigations, OLAF now makes more use
of its investigative powers, for example to carry out on-the-
spot checks and interviews. OLAF support services contribute
to investigations where appropriate and in 2009 spent 25 %
of their time in this way. In this context, the strategic intelli-
gence units identify areas of risk, but their work rarely triggers
investigations (see paragraphs 12 to 18).

FOLLOW-UP RECOMMENDATION 1

OLAF should increase the number and speed of investiga-
tions by increasing the proportion of time spent on its core
investigative function.

FOLLOW-UP RECOMMENDATION 2

The contribution the intelligence units make to investiga-
tive work should be enhanced.

Special Report No 2/2011 — Follow-up of special report no 1/2005 concerning the management of the European Anti-Fraud Office




69.

70.

71.

The Court’s previous report made eight recommendations to
improve the efficiency of investigations (recommendations
3,4,5,6,8,9,10 and 12). Except for recommendations 3 and
12, the other recommendations are not yet fully implemented
and therefore still valid.

The Court’s previous report made recommendations to en-
sure a clear procedural framework for investigations and to
improve planning and supervision so that investigations were
implemented in a timely and efficient manner. OLAF has taken
measures to clarify the procedural framework through the in-
troduction of a new manual in December 2009 and a Practi-
cal Agreement for cooperation with Eurojust in 2008. Other
measures taken by OLAF to improve efficiency were the in-
troduction of a time management system, the development
of a de minimis policy to focus on serious and complex cases,
better use of CMS (though it is still not fully used), more fo-
cused training, a reduction in temporary staff, and splitting
the Board into smaller groupings.

Despite the steps taken by OLAF to improve efficiency,
progress has been slow and remains incomplete. The new
manual was not introduced until December 2009 and the le-
gal framework has not changed since the Court’s last report.
Although OLAF entered into an agreement for cooperation
with Eurojust, information on only one case was transmitted
from OLAF to Eurojust in 2009. Although TMS is used to record
time spent, the information it contains is not used to plan and
supervise investigations. The volume of initial information to
be assessed has increased considerably and the duration of
these assessments has doubled. The duration of investigations
remains long, sometimes due to outside factors, but more gen-
erally due to internal factors such as other priorities or lack of
resources (see paragraphs 19 to 44).
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FOLLOW-UP RECOMMENDATION 3

The legal framework for combating fraud and irregularities
should be revised to simplify and consolidate the anti-fraud
legislation. Such an overhaul should address weaknesses
in OLAF’s current powers and procedures, in particular
concerning cooperation between OLAF and the competent
services in Member States.

FOLLOW-UP RECOMMENDATION 4

OLAF should strengthen its cooperation and partnership
with Eurojust, which, under Article 85 of the TFEU, is tasked
with coordinating criminal investigations and prosecutions
relating to offences against the financial interests of the
Union. To this end, OLAF should put in place procedures
to identify all relevant cases, communicate information on
them to Eurojust on a timely basis, and report on the results
of its cooperation with Eurojust on a regular basis.

FOLLOW-UP RECOMMENDATION 5

The provisional plans for investigations should include es-
timates of resources required and deadlines. These plans
should be monitored and updated once investigative activi-
ties are underway. Information from the Time Management
System (TMS) should be used to provide more effective sup-
port to investigators and managers.

FOLLOW-UP RECOMMENDATION 6

The overall duration of assessments and investigations
should be better controlled to improve the impact of in-
vestigations and make better use of resources available. To
this end, the Board should play a role in monitoring long
and complex investigations, to ensure appropriate action
is taken.
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REPORTING ON THE EFFECTIVENESS OF
INVESTIGATIONS

The Court’s previous report made two recommendations con-
cerning the demonstration of the effectiveness of investiga-
tions (recommendations 1 and 11). Although these have been
partially implemented, the recommendations are still valid.

The Annual Management Plan establishes clearly quantified
targets for the Office which are regularly monitored. However,
clear financial objectives are not systematically identified for
individual investigations (see paragraphs 45 to 48).

There is considerable information available in CMS which ena-
bles OLAF's performance to be compared over time and across
different sectors. These statistics concern activity (investiga-
tions closed), potential results (investigations closed with fol-
low-up; recoverable amount) and real results (actual amount
recovered). However, the information is not currently reported
in a single document which would enable the reader to assess
OLAF's performance. The 696 external investigations closed in
the period 2004 to 2009 identified 656 million euros for recov-
ery, of which 180 million euros had actually been recovered at
the time of the audit in April 2010 (see paragraphs 49 to 57).

FOLLOW-UP RECOMMENDATION 7

Clear objectives for individual investigations should be sys-
tematically set and updated, and results should be reported
in terms of objectives achieved.

FOLLOW-UP RECOMMENDATION 8

CMS should be used more extensively in management
decision-making and to produce better reports. Perform-
ance statistics on OLAF’s activity, potential and real results
should be made available in a single report, including com-
parisons over time.

Special Report No 2/2011 — Follow-up of special report no 1/2005 concerning the management of the European Anti-Fraud Office

35




36

CLARIFYING THE ROLE OF THE SUPERVISORY
COMMITTEE

75. The Court’s previous report made one recommendation to
clarify the role of the Supervisory Committee (recommenda-
tion 16). Some action has been taken, but implementation
remains incomplete.

76. Following the July 2008 judgment of the Court of First Instance,
OLAF applies a new procedure to consult the Supervisory Com-
mittee before transmitting information to national judicial au-
thorities. However, this procedure does not define the steps
to be taken if the Supervisory Committee decides to issue an
opinion. Apart from case law, the legal framework to protect
the rights of persons being investigated has not changed since
the Court’s last report (see paragraphs 58 to 65).

FOLLOW-UP RECOMMENDATION 9

In agreement with OLAF, the Supervisory Committee should
define a formal procedure to outline the steps to be taken
if it decides to issue an opinion on a case on which it is
consulted. The legal framework should be revised in order
better to protect the rights of persons being investigated.

This Report was adopted by Chamber IV, headed by Mr Igors
LUDBORZS, Member of the Court of Auditors, in Luxembourg
at its meeting of 8 February 2011.

For the Court of Auditors

Lii “he

Vitor Manuel da SILVA CALDEIRA
President
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STATUS OF IMPLEMENTATION OF RECOMMENDATIONS
(SPECIAL REPORT No1/2005)’

Recommendations Accepted | Implemented?

Recommendations to refocus activities on OLAF’s investigative function

Divest or separate non-core activities

7. Remove follow-up activities (involvement in judicial proceedings and recovery of funds) that can be performed by

authorising officers
14. Transfer responsibility for anti-fraud strategy to other Commission services Not accepted No
15. Give responsibility for managing funding programmes (e.g. Pericles and Hercules) to other Commission services Not accepted No

2. Consider creating a separate unit dedicated to coordination and assistance operations to improve management of
resources

Not accepted No

Improve contribution of strategic services to the investigative function

17. Refocus activities on the investigative function, accompanied by changes in governance and regulations

13. Strategic analysis services should seek improvement in the data forwarded by Member States and create databases

. _— ) L Accepted
which can be used to identify anomalies and launch investigations P

Recommendations to improve the efficiency of investigations

Legal and procedural framework

8. Codify and publish procedures to protect the rights of individuals at all stages of the investigation and to provide controls
on the legality of the investigative acts in progress

Accepted

Cooperation with Member States

9. Formalise arrangements for cooperation between OLAF and the Member States through legislation or the conclusion of

. TR ) Accepted
agreements with national investigation services

3. Establish smaller groupings on the Executive Board with the aim of setting clear plans and objectives for investigations Accepted Yes

5. Introduce a time recording system linked to work plans with estimates of time to be spent on investigations to align

. . Accepted
workload with resources and to avoid delays ccepte

Focus on priorities

4. Supervise the investigation process to focus on priorities and on the search for evidence by making better use of the

L : Accepted
investigation means available

Timely completion

6. Establish a maximum duration for investigations

Support from IT systems and personnel function

10. anvert (M§ intp a true system of'ipvestigation management and increase training of investigators in investigation DT

techniques, legislation and report-writing skills

12. Implement a masterplan for personnel management to resolve structural problems Accepted Yes
1. Specify results to be achieved by investigations and introduce performance indicators to assess success Accepted

11. Produce reliable and relevant reports on performance, based on real rather than potential results Accepted

Recommendation for the Supervisory Committee to reinforce OLAF's independence

16. Clarify the role of the Supervisory Committee to ensure that there is no interference in ongoing investigations Accepted

1
2
3

The recommendations made in Special Report No 1/2005 were not numbered. They are numbered here according to the order they appeared in the report.

Yes — recommendation implemented; No — recommendation not implemented and still valid; Partially — varying degrees of implementation and further action recommended.

The Commission replied that it proposed to amend Regulation (EC) No 1073/1999 and introduce a duration of 12 months with the possibility of extending investigations by up to six
months at a time.

4 The legal framework has not yet been amended.
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DIRECTORATE A
Investigations and
Operations |
6 staff

UNIT A1

Internal Investigations:

European Institutions
21 staff

UNIT A2
Internal/External

Investigations:
EU Bodies
9 staff

UNIT A3
Direct Expenditure
and External Aid
20 staff

UNIT A4
External Aid
24 staff

' The chart shows the actual number of staff employed in March 2010.

DIRECTORATE B
Investigations and
Operations Il
4 staff

UNITB1
Agriculture
20 staff

UNIT B2
Customs |
20 staff

UNITB3
Customs Il
17 staff

UNIT B4
Structural Measures
21 staff

DIRECTORATE C

Operational and

Policy Support
4 staff

UNITC1
Judicial and Legal
Advice
21 staff

UNITC2
Fraud Prevention
and Intelligence

31 staff

UNITG
Mutual Assistance
and Intelligence
36 staff

UNIT (4
Operational
Intelligence

28 staff

UNITC5
Euro protection;
Hercule and Pericles-
Programmes
11 staff

DIRECTORATE D
General Affairs
3 staff

UNIT D1 UNITDS

Spokesman R
P N Administration and
Communication and
Human Resources

Public Relations
9 staff 12 staff

UNIT D2 UNIT D6

Legal Affairs Budget
7 staff 10 staff

UNIT D3
Inter-institutional and
External relations
9 staff

UNITD7
Training
9 staff

UNIT D4
Corporate Planning
and policy
14 staff

UNIT D8
Information services
110 staff
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POTENTIAL INDICATORS

TABLE A — Indicators of activity, potential and real financial results’

Activity
e mesigatonscosd |1 w| | m] m| o
£ Potential results
§ With financial follow-up
g Recoverable amount (million euro)
g Real results
8 Amount recovered (million euro) 73,0 8,8 9,2 43,8 28,3 16,6 179,7
Amount written off (million euro) 5,7 0,3 19 18 0,0 15,4 25,1
Amount outstanding (million euro) 105,0 34,7 43,6 77,0 92,7 98,6 451,6

! The financial amounts in the table are attributed to the year in which follow-up commenced regardless of the year in which the money was actually
received. The table therefore does not show amounts recovered relating to cases closed in 2003.

Source: OLAF as at April 2010.

Table A shows CMS data on external investigations concerning activity (number of investigations closed),
potential results (closed with follow-up and amounts identified for recovery) and real results (actual recovery).

Over the six year period between 2004 and 2009, of the 696 external investigations closed, 356 (51 %) cases
involved potential financial follow-up.

Over the same six year period the total amount identified for recovery was 656,4 million euro. The total actual
amount recovered (over the same six years) up to the time of the audit in April 2010 was 179,7 million euro
(27 %).
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TABLE B — Indicators of activity, potential and real judicial results

External
investigations

Internal
investigations

Coordination and
assistance

Total all cases

Internal
investigations

Activity

Potential results

With judicial follow-up

nesitorsced | 51| o] w0 _w| m] | s

40

Year of follow-up recommendation

Related actions
Real results

Cases dismissed

(ases outstanding 26 55 28 51 57 16 233
Penalty or sentence 23 12 3 5 0 6 49
Investigations closed 39 30 31 34 25 37 196
Penalty or sentence 1 2 2 0 0 0 5
(ases closed 149 9 86 81 4 48 504

Penalty or sentence

Disciplinary actions triggered

Source: OLAF as at April 2010 (One case may lead to a number of actions and subsequent penalties and sentences).

Table B shows CMS data on activity, potential and real results in the judicial sphere. Over the six year period
between 2004 and 2009, the following observations can be made:

«  External Investigations: out of the 696 external investigations closed, 240 (34 %) have been with judicial
follow-up, leading to 406 related actions. Of these, 49 (12 %) have resulted in judicial decisions (including
four acquittals and 11 rulings under appeal), 124 actions (30 %) have been dismissed while the results
of 233 actions remain outstanding. Of the 124 cases dismissed, 76 (61 %) were due to lack of evidence

whilst nine (7 %) were due to prescription.

- Internal investigations: the number of final rulings by judicial authorities in respect of internal
investigations is extremely limited, amounting to five rulings for a total of 196 cases closed with 45
judicial paths opened and 62 related actions, 16 of which were dismissed. Internal investigations closed
during the period also triggered disciplinary proceedings against 65 persons.
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« Coordination and assistance cases: these are considerably more successful than internal and external

investigations in terms of achieving final rulings by judicial authorities for cases closed with follow-up
during the period 2004 to 2009'.

The table shows how judicial results vary between the different categories of cases. Judicial follow-up

takes on average 3,5 years to complete, which explains in part why the number of penalties or sentences
are lower in recent years.

T In coordination and assistance cases national judicial authorities have already taken a decision to deal with a case which explains

the higher success rate of these cases.
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TABLE C — Financial results in different areas

Recovered to date Recovery

Recover- per case

(Cases Closed with closed with
able

closed financial (million (million financial
2004-09 | follow-up euro) euro) follow-up
(million
euro)

Agriculture
Customs 102 69 306,6 112,9 35,4% 1,64
(FTTCTIITH External Aid 225 101 74,9 10,9 3,4% 011
VEEN R Structural Funds 124 76 124, 46,6 14,6% 0,61
Other

Internal investigations

Coordination and assistance
Total

1 Other consists of direct expenditure, EU bodies and agencies and trade.

Source: OLAF as at April 2010.

Table C compares financial results in different sectors. For external investigations, the customs area
represented the highest proportion of recoverable amounts (20 %) and of actual recoveries (35 %).
The financial results from other areas were lower.

Over the six year period (2004 to 2009), coordination and assistance cases account for 57 % (877 million
euro out of 1 536 million euro) of potentially recoverable amounts for the Office as a whole, and 43 %
(138 million euro out of 319 million euro) of actual recoveries.

The recovery per investigation shows the average amount recovered per case closed with financial follow-
up in each sector (for example in the case of agriculture, 5,5 million euro was recovered, from a total of

49 cases, resulting in an average recovery per case of 0,11 million euro).

Whilst the different sectors are not directly comparable because they manage different types of cases, the
table shows the variation in average amounts recovered per case, across sectors.
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REPLY OF THE
COMMISSION

EXECUTIVE SUMMARY

I.-11.

The Commission would like to point out
that OLAF's development over the past
11 years has proven that OLAF is best
placed as an all-round anti-fraud service
in order to protect the financial interests
of the EU. This overall mission comprises
three complementary tasks, i.e. conduct-
ing administrative investigations in full
independence, assisting Member States by
organising close and regular cooperation
between their competent authorities, and
by contributing to the design of the Com-
mission’s anti-fraud regulatory activity and
strategy. OLAF’s policy work benefits from
its investigative experience and vice versa.

Nearly 75 % of staff are operational in
the sense that they are either conducting
or supporting investigations, both in the
investigation directorates and the sup-
porting directorates.

111.

The Commission shares the Court’s over-
all assessment of the progress made by
OLAF, in particular with the efficiency of
its investigations. OLAF’s line management
supervises investigations on the basis of
workplans which are regularly updated in
the Case Management System (CMS). OLAF
is committed to improving its management
tools on a continuous basis.
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V.

The Commission is currently preparing
a revised proposal to amend Regulation
1073/1999. It is envisaged that the pro-
posal will strengthen the rights of the
persons concerned and also comprise
provisions on a review procedure and on
cooperation with Eurojust and Europol.

The Commission considers that, even
under the existing legal framework, the
rights of individuals concerned are pro-
tected and that an independent control
of investigative acts exists, to which the
case law of the Court of Justice has been
increasingly contributing since the Court
made its statement in 2005.

V.

OLAF’s reports are under constant devel-
opment in order to improve their practi-
cal use as a management tool. OLAF will
examine whether a statistical annex can be
appended to the annual operational report
in the future which would ensure a better
comparison of performance indicators.

VI.

The proposal for the reform of Regula-
tion 1073/1999 will consolidate the rights
of individuals concerned and make them
more visible.

The rights of individuals concerned are
already protected in the existing legal
framework, as well as by national courts
and by the rapidly developing case law of
the Court of Justice.

Vil.

(a) The Commission agrees that the speed
of investigations is an area that could
be further improved.

OLAF will make every effort to increase
the efficiency and effectiveness of its
investigative work, which remains its
core task. Furthermore, OLAF will look
into the possibility of increasing the
proportion of its time spent on its in-
vestigative function.

In order to use its resources efficiently,
OLAF is primarily committed to dealing
with serious cases and is progressively
applying minimum financial thresholds.

(b) OLAF already has initial workplans in
place, which itis committed to develop
further so as to improve overall plan-
ning.

The Commission agrees that OLAF
should endeavour to reduce the overall
duration of assessments and investiga-
tions. Duration is a key performance
indicator for OLAF, which OLAF is com-
mitted to reducing wherever possible,
particularly through improved monitor-
ing of complex investigations.

Under the existing governance frame-
work, the Board delivers recommenda-
tions on fundamental decisions relating
to the treatment of cases. But it is the
role of line management to examine in-
vestigation plans regularly, guide their
development and take decisions in or-
der to respect timeframes and speed up
investigations wherever possible. OLAF
considers that the Board involvement in
the monitoring process would dilute re-
sponsibility of OLAF’s line management.
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(c) OLAF’s various reports are intended for
different audiences, including internal
management and external stakeholders.
OLAF will try to improve these reports
further.

(d) An adequate procedure has been de-
fined and implemented by OLAF and
the Supervisory Committee that takes
account of the requirement for OLAF
to inform the Supervisory Committee
before transmitting cases to national
judicial authorities as well as of the in-
vestigative independence of the OLAF
Director. OLAF will take any advice of
the Supervisory Committee into account
and react on a case-by-case basis. Any
formal procedure for the Supervisory
Committee to intervene in ongoing
cases could be seen as an interference
with the investigative independence of
the OLAF Director.

INTRODUCTION

Box 1 — OLAF’s role and tasks

Key objectives and activities

It is envisaged that the draft revised pro-
posal to amend Regulation 1073/1999 will
further underline OLAF’s role to promote
and coordinate a more intensive sharing
of operational experience and best proce-
dural practices, as well as to support joint
anti-fraud actions.
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OBSERVATIONS

6.

The Commission notes that OLAF has
expressed different views regarding the
gradings of a number of cases.

9.

OLAF has focussed its financial follow-up
activities on important cases where the
financial impact meets specific thresh-
olds defined for the respective sectors and
types of procedures.

10.

The 34 % figure in isolation does not
reflect the proportion of OLAF resources
devoted to investigation. In terms of
staff allocation to investigative activities,
nearly 75 % are involved in operational
casework, i.e. including providing support
to investigations. The split by directorates
does not thus reflect the proportion of
staff involved in investigations.

11.

Even though the figure of 37 % is gener-
ated from the Time Management System
(TMS), it does not entirely reflect the real
situation. In particular, investigators in
Directorates A & B regularly use the ‘Man-
agement and administration’ category
when they are dealing with administrative
tasks e.g. reports which are purely case-
related. Also middle and senior manage-
ment and secretaries in the investigative
units often use this category for case-
related paperwork. OLAF will examine how
to improve the use of the TMS to better
reflect the division of work.



13.

In order to improve the governance frame-
work, the revised proposal for amend-
ing Regulation 1073/1999 will inter alia
comprise a provision on the ‘exchange of
views’ between the EU institutions (Euro-
pean Commission, European Parliament
and Council) and OLAF on relevant ques-
tions concerning its strategic working pri-
orities.

17.

OLAF has issued specific recommendations
to several Commission services to improve
fraud prevention following analysis of its
operational cases.

18.

According to the jurisprudence of the
Court of Justice!, ‘sufficiently serious sus-
picion’is required for opening a case. This
means that OLAF is not allowed to conduct
investigative activities based solely on risk
assessments without serious levels of sus-
picion being attained. Since 2007, OLAF
has produced more than 10 strategic intel-
ligence analyses for Commission services
and Member States, which contain specific
recommendations to substantially reduce
the risks and impact of irregularities and
fraud.

21.

It is primarily the role of line management
to ensure that clear case plans and objec-
tives are set and regularly monitored.

The Board delivers recommendations on
fundamental decisions relating to the
treatment of cases.

' C-11/00 Commission v. ECB; C-15/00 Commission v. EIB, 10 July
2003

OLAF considers that involvement of the
Board in the monitoring process would be
likely to result in a dilution of responsibil-
ity of OLAF’s line management.

22,

The TMS was designed to provide manage-
ment with a global view of how much time
is spent on a set of 20 pre-defined activi-
ties, such as investigation, follow-up, intel-
ligence, administration, etc. This informa-
tion is compiled in a monthly TMS report
for each organisational entity, which
allows managers to review resource alloca-
tion within their area of responsibility and
senior management to initiate resource
allocation across the Office. The existing
case management features of CMS will be
reviewed with a view to strengthening its
case planning capabilities.

23.

The Commission agrees that workplans
contribute to the efficiency of investiga-
tions. OLAF’s Manual already outlines the
basic elements of initial workplans which
should describe the scope and investiga-
tive steps insofar as they can be antici-
pated at that stage. However, when an
investigation starts, it is difficult to know
where it will lead. Circumstances can
change for reasons outside OLAF’s control,
so investigators and their managers are in
constant touch, and revise the workplans
when needed.

The initial workplan and subsequent
updates are all registered in the CMS.
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In the light of the Court’s comments:

— OLAF will ensure that initial workplans
always include the objectives and scope
of the investigation, and estimated fi-
nancial impact. If it is possible at such
an early stage, the plans will also in-
clude an initial estimate of resources
required, possible missions and a likely
timeframe.

— OLAF is committed to improving the
monitoring and updating of workplans
on a regular basis.

— As regards the TMS, see reply to para-
graph 222

26.

It should be emphasised that OLAF's
overall objective is the protection of the
financial interests of the EU. The number
of cases is not an adequate parameter
by which to judge OLAF's performance.
Given that OLAF’s policy is to focus on the
more serious and complex cases where its
involvement clearly adds value, the fact
that the number and duration of investi-
gations has remained largely stable should
be considered as an achievement.

2 As regards the two cases mentioned in footnote 10, these were
exceptional cases and OLAF will review its procedures in this
regard.
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27.

The Commission does not consider that a
maximum duration for investigations, in
the sense of an absolute limit, would be
appropriate. Because of the very nature
of an investigation and its uncertainties,
a fixed maximum duration cannot be set.
Taking into account its operational expe-
rience and the various factors influencing
the course of an investigation, OLAF set a
realistic target in its 2010 Annual Manage-
ment Plan (AMP) of closing 75 % of cases
within 24 months. This is not a maximum
duration, but a target allowing for a neces-
sary amount of flexibility.

It is envisaged that the proposal for the
reform of Regulation 1073/1999 will con-
tain provisions for improving the monitor-
ing of the duration of investigations.

28.

The Commission shares the Court’s view
that the duration of investigations is a key
performance indicator in terms of OLAF’'s
operational procedures. It is recognised
as such in OLAF’'s AMP. On the other hand,
targets need to be realistic and have to
reflect actual operational circumstances.

The Commission recalls that the provi-
sion on 9-month reports in Regulation
1073/1999 is not a target deadline for the
completion of an investigation?.

3 The obligation to report to the Supervisory Committee on cases
that are still open after nine months should be considered in

the context of the Supervisory Committee’s role of reinforcing
the independence of the Office. Historically, the purpose of this
reporting was to prevent an interference by the Institutions in

OLAF's independent case work.



The 24 months target set in OLAF’s AMP is
realistic taking into consideration OLAF’s
operational experience and the various
factors influencing the course of investi-
gations (such as OLAF’'s dependence on
cooperation from Member States or third
countries). However, one size does not fit
all, and in recognition of these factors,
OLAF is assessing the possibility of making
a clear distinction between the duration
targets for different types of case, whilst
still retaining the average duration target
of 24 months.

29-30.

In addition to the 9- and 18-month reports,
there is continuous supervision of dura-
tion by line management.

On a monthly basis, statistics are produced
for management drawing attention to
longer cases. These are regularly discussed
at Directors’ meetings.

Regarding the role of the Board, see reply
to paragraph 21.

The revised proposal to amend Regulation
1073/1999 will foresee reinforced controls
of the duration of investigations, including
informing the Supervisory Committee in a
timely manner.

31.

Even though the number of cases per
investigator in Investigations and Opera-
tions Directorates may have decreased,
the amount of incoming information
needing to be evaluated has considerably
increased, which has a significant impact
on the overall workload of investigators.

Due to OLAF’s policy to focus on the more
serious cases, their duration tends to be in
line with their increased complexity.

OLAF is fully committed to controlling the
duration of cases through their efficient
management. See also reply to paragraphs
29-30.

32.

As already mentioned, the volume of
incoming information has increased con-
siderably and OLAF intends to put in place
a procedure for a more efficient and accu-
rate processing of the information during
the evaluation period. This will include an
upstream filtering and where necessary an
analysis of information.

33.

In many cases where initial information
needs to be verified with external bodies,
Member States and third country authori-
ties, OLAF depends on its external part-
ners to respond in a timely manner and
relies upon their goodwill and coopera-
tion. Although OLAF is investing heavily in
improving these relationships in order to
reduce delays in communication of infor-
mation, this remains a factor largely out-
side its control.

The two- and six-month guidelines for
assessments have been set by OLAF itself
for work monitoring purposes. They are
not regulatory deadlines as such. Moreo-
ver, the progressive application of the de
minimis guidelines (as laid down in an
annex to the OLAF Manual) should facili-
tate progress in reducing assessment dura-
tion in the medium to longer term.
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35.

OLAF has made considerable progress in
ensuring that data subjects are informed
of its investigations, in accordance with
Regulation (EC) No 45/2001. This was
achieved in a transparent way following a
plan agreed with the European Data Pro-
tection Supervisor (EDPS). OLAF has com-
pleted a data protection backlog exercise
covering specified groups of investigations
that were opened prior to the existence
of the data protection module, therefore
the five outstanding cases have been dealt
with accordingly.

Although the EDPS was consulted on all
the aspects referred to by the Court in the
context of the prior checks on OLAF inves-
tigations and follow-up, OLAF is willing
to consult the EDPS again on the specific
issue raised.

37.

As of 1 January 2011, OLAF has achieved
its goal and reduced the number of its
temporary agents to 21 %.

39.

It is envisaged that the proposal for the
reform of Regulation 1073/1999 will con-
solidate the rights of the individual con-
cerned and make them more visible. Addi-
tionally, it will introduce an independent
review mechanism/procedure for dealing
with complaints by persons concerned by
investigations, who consider that their
procedural rights have not been respected
by OLAF.
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The Commission considers that, even
under the existing legal framework, the
rights of individuals concerned are pro-
tected and that an independent control
of investigative acts exists, to which the
case law of the Court of Justice has been
increasingly contributing since the Court
made its statement in 2005. Even though it
considers that OLAF’s investigative actions
(including the Final Case Reports) cannot
be challenged for annulment® the Court
of Justice contributes to an independent
control notably of these by means of pos-
sible actions for damages®. Evidence must
be collected in a lawful manner in order
to ensure that national administrative and
judicial authorities can make use of it in
their respective procedures. The same is
valid for administrative and recovery pro-
cedures to be initiated by the authorising
officers. In addition to this, the OLAF Man-
ual provides clear internal guidelines for
investigators concerning the conducting
of an investigation.

41.

OLAF has no powers to force its partners
to react in a timely manner and relies upon
their goodwill and cooperation. Although
OLAF is investing heavily in improving
these relationships, this remains a factor
largely outside its control.

4 Refer to cases T-193/04 Tillack v. Commission dated 4 October
2006 and T-261/09P Violetti et Schmit dated 20 May 2010.

> Refer to cases T-48/05 Franchet et Byk v. Commission dated 8 July
2008 and F-5/07 and 7/05 Violetti v. Commission dated 28 April
2009 and F-72/06 Verheyden v. Commission dated 28 April 2009.



With regard to cooperation with Member
States in the field of direct expenditure,
steps towards solving this problem have
already been taken by the Commission. In
2009, as part of the questionnaire for the
2008 Annual Commission Report on the
protection of the EU’s financial interests
- fight against fraud, most Member States
communicated to OLAF the complete con-
tact details of national authorities for
all expenditure fields, including direct
expenditure, thus enabling OLAF investi-
gators to identify and contact the compe-
tent authority in good time of the check.
OLAF will remain in close contact with
Member States for the continuous updat-
ing of this information. In the 2009 report,
the Commission strongly recommends all
Member States to set up national and judi-
cial authorities with competences for the
field of direct expenditure, as the same
level of protection of financial interests
must be ensured for all areas of the EU
budget. It is envisaged that the reformed
Regulation 1073/1999 addresses this issue
by proposing an Anti-fraud Coordination
Service (AFCOS) for each Member State.

43.

The Practical Agreement provides for a
framework for the respective coopera-
tion. There is a common understanding
between OLAF and Eurojust that, in order
to ensure sound management, the text is
not in practice interpreted in a literal way
but cooperation is focused on complex
and sensitive criminal cases, and where
it brings added value. This cooperation is
handled by the OLAF-Eurojust liaison team
which meets regularly. Additionally, OLAF
and Eurojust organise regular exchange
visits to further improve understanding of
their respective tasks.

44,

The Commission is paying close attention
to the possibilities offered by the Lisbon
Treaty in terms of the further development
of Eurojust and the setting up of a Euro-
pean Public Prosecutor’s Office (EPPO). The
Commission is planning to issue a Commu-
nication on the establishment of an EPPO
from Eurojust and to further reflect on
the cooperation with all actors involved,
including OLAF. OLAF is fully aware of this
perspective and will further improve coop-
eration. It is envisaged that the reformed
Regulation 1073/1999 will lay down rules
for closer cooperation between Eurojust
and OLAF. It will provide a legal basis for
OLAF to conclude cooperation arrange-
ments with both Europol and Eurojust. An
information exchange between OLAF and
Eurojust will be reinforced in the new pro-
posal.

See also reply to paragraph 43.

48.

OLAF makes every possible effort to eval-
uate and quantify the financial impact
of fraudulent activity. Nevertheless, the
amounts to be recovered are not always
possible to quantify at the outset and
therefore the potential financial impact
cannot always be considered as a clear
‘objective’ for an investigation.
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The effectiveness of OLAF investigations
cannot be assessed simply in financial
terms. OLAF gathers evidence both against
and in favour of persons concerned, so a
conclusion that a person concerned does
not have a case to answer is also to be
considered a positive result. Also, a case
which has limited immediate financial
impact may have substantial longer term
financial implications once lessons learnt
have been reflected in improved proce-
dures.

51.

Indeed, OLAF fulfils its role to opti-
mise conditions for follow-up. In many
instances, without OLAF’s assistance, fol-
low-up would not have been successful.

52.

Table 5 in the ECA report compares inter-
nal information available for management
purposes and annual reports. Management
information is necessarily more detailed to
enable managers to carry out their func-
tion. OLAF agrees that the public should
have access to comparable information
over time, in order to give results greater
visibility, but reserves the right to produce
more detailed information for manage-
ment purposes only.

53.

OLAF will examine how to further improve
its annual operational report, where it has
a certain leeway as opposed to its other
reports.
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56.-57.

The Commission appreciates the idea of
further improving OLAF’s reporting, allow-
ing for reliable comparisons over time.

The proposal will be carefully examined.
However, difficult technical issues have to
be taken into account and resolved, in par-
ticular with respect to time lags and qual-
ity of data.

60.

The Commission agrees with the findings
of the Court. It should also be noted that
the relations between OLAF and the Super-
visory Committee have become much more
fruitful since the previous audit.

63.

The rights of individuals concerned are
already protected in the existing legal
framework. Any formal procedure on the
part of OLAF or the Supervisory Commit-
tee for an intervention of the Supervisory
Committee on this issue in ongoing indi-
vidual cases could be seen as an interfer-
ence with the investigative independence
of the OLAF Director.



64.

As regards the question whether the
Supervisory Committee has to be informed
when OLAF transmits information to
national judicial authorities in cases which
are already dealt with by the national judi-
cial authorities, no definitive answer to
this question is to be found in Art. 11(7)
of Regulation 1073/1999. The provision
could be interpreted strictly, limited only
to internal cases, or in a broader sense.
OLAF is willing to apply an extensive inter-
pretation, i.e. including external cases, as
this would facilitate the monitoring work
of the Supervisory Committee. Concerning
already ongoing criminal cases at national
level, OLAF considers it appropriate to
inform the Committee of these cases if an
external or internal investigation has been
opened and investigative action taken by
OLAF.

OLAF has already adapted its practice
according to this interpretation.

65.

With the Decision of the European Parlia-
ment, the Council and the Commission
of 15 February 2011, the mandate of the
present Supervisory Committee Members
will be extended until 30 November 2011.

CONCLUSIONS AND
RECOMMENDATIONS

67.

The Commission reiterates its opinion that
OLAF should continue to contribute to the
establishment of its anti-fraud policy and
strategy. OLAF’s policy work benefits from
its investigative experience and vice versa.

The 34 % figure in isolation does not
reflect the proportion of OLAF resources
devoted to investigation. In terms of
staff allocation to investigative activities,
nearly 75 % are involved in operational
casework, i.e. including providing support
to investigations. The split by directorates
does not thus reflect the proportion of
staff involved in investigations.

Even though the figure of 37 % is gener-
ated from the TMS, it does not entirely
reflect the real situation. See also reply to
paragraph 11.

68.

The Commission appreciates the Court’s
findings that OLAF is making more use of
its investigative powers.

Concerning strategic intelligence, its main
concern is to understand the patterns of
fraud and to identify (sectoral and other)
risks which support operational activities
and fraud prevention.
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In addition to the assistance OLAF’s stra-
tegic intelligence offers to Member States,
OLAF contributes significantly to the anti-
fraud policy of the Commission. For exam-
ple, OLAF has issued specific recommen-
dations to several Commission services
to improve fraud prevention following an
analysis of its operational cases.

Follow-up recommendation 1

This recommendation is partially accepted.
The speed of investigations is an area that
could be further improved (see also replies
to paragraphs 27-29). However, as OLAF
is committed to dealing with the more
serious cases and is progressively apply-
ing financial thresholds when deciding
whether or not to open a case, increased
time spent on investigations may not nec-
essarily imply an increase in the number
of investigations. Moreover, the number of
cases is not the only indicator by which to
judge OLAF's performance.

OLAF will make every effort to increase the
efficiency and effectiveness of its investi-
gative work, which remains its core task.
Furthermore, OLAF will look into the pos-
sibility of increasing the proportion of its
time spent on its investigative function.

Follow-up recommendation 2
This recommendation is accepted.
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71.

The Commission is of the view that OLAF
has made considerable progress since the
audit of 2005, in particular:

— From 2005 until the introduction of the
4th edition of the Manual in December
2009, the previous version of the Man-
ual served as a valuable tool for inves-
tigators;

— Cooperation with Eurojust has improved
based on the agreement which entered
into force in 2008 (see reply to para-
graph 43);

— The CMS, (and not the TMS,) was de-
signed as a tool for case management
and further developed;

— The duration of investigations has re-
mained stable in recent years even
though cases have become more serious
and complex. However, further efforts
will be made to improve investigation
planning and therefore contribute to re-
ducing the duration of cases (see reply
to paragraph 23).

Changes to improve the legal framework
are underway and expected by the end
of 2011. These will consolidate the rights
of persons concerned by an investigation
and make them more visible. They will also
comprise provisions on a review proce-
dure and on cooperation with Eurojust and
Europol.



Follow-up recommendation 3
This recommendation is partially accepted.

The reform of Regulation 1073/1999, which
is currently underway, already addresses
the issue of OLAF’'s competences and pro-
cedures. It will also consolidate relations
between OLAF and the Member States’
competent authorities. Furthermore, the
reform foresees that Member States will
designate an authority to ensure good
cooperation with OLAF.

The Commission is generally in favour of
an overall consolidation of the anti-fraud
legislation. However, given that this is
a very complex issue involving different
pieces of legislation, it is not envisaged
in the framework of the ongoing reform of
Regulation 1073/1999, but is considered as
a longer term objective.

Follow-up recommendation 4

This recommendation is partially accepted.
The cooperation between OLAF and Euro-
just has developed considerably in recent
years, based on the new Eurojust Deci-
sion and the Practical Agreement on the
Arrangement of Cooperation with Eurojust
of September 2008. The exchange of case-
related information and the follow-up of
ongoing cases have been facilitated and
now occur on a more regular basis.

OLAF has already put in place procedures
regarding the transmission of informa-
tion regarding relevant cases to Eurojust®.
Furthermore, in 2011 a new secure infor-
mation exchange system will be installed
in order to further facilitate information
exchange.

6 The transmission of information on cases to Eurojust has
increased compared to 2008 and 2009. In 2010 OLAF has already
transmitted four cases to Eurojust; Eurojust has transmitted one
case to OLAF.

It is envisaged that the revised proposal to
amend Regulation 1073/1999 will comprise
provisions on cooperation with Eurojust,
taking into consideration the respective
scopes of competence of OLAF and Euro-
just.

Follow-up recommendation 5
This recommendation is accepted.

OLAF already uses initial workplans and
is committed to develop these further in
order to improve its planning system.

These workplans are revised when neces-
sary in the course of the continuous dia-
logue between investigators and manage-
ment.

Depending on the different types of inves-
tigation, monitoring may take different
forms. However, in all cases, both the ini-
tial workplan and its updates are already
registered in the CMS in the form of
reports or notes.

OLAF will work on further improvements in
terms of investigation planning:

— OLAF will ensure that initial workplans
always include the objectives and scope
of the investigation, and the estimated
financial impact. If it is possible at such
an early stage, the plans will also in-
clude estimates of resources required,
possible missions and a likely time-
frame.

— OLAF is committed to improving the
monitoring and updating of workplans
on a regular basis.
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Follow-up recommendation 6

This recommendation is partially accepted.
Monitoring long and complex investiga-
tions should be further improved.

Within the existing governance frame-
work, the Board delivers recommenda-
tions on fundamental decisions relating to
the treatment of cases. But it is the role
of line management to examine investi-
gation plans regularly, guide their devel-
opment and take decisions in order to
respect timeframes and speed up investi-
gations wherever possible.

OLAF is of the opinion that an involvement
of the Board in the monitoring process
would be likely to result in a dilution of
responsibility of OLAF’s line management.

The duration of investigations is indeed
a key performance indicator in terms of
OLAF’s operational procedures. It is recog-
nised as such in OLAF’s AMP. On the other
hand, targets need to be realistic and
have to reflect actual operational circum-
stances.

OLAF is alert as regards the duration of
cases and is committed to continue mon-
itoring developments in this field and to
reduce duration wherever possible. See
also replies to paragraphs 27-29.
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73.

OLAF makes every possible effort to evalu-
ate and quantify the financial impact of
fraudulent activity, but the amounts to be
recovered are not always possible to quan-
tify at the outset. Financial implications
are taken into account for reasons of prior-
itisation, rather than serving as ‘objectives’
as such. See also reply to paragraph 48.

74.

The spending Commission Directorates-
General (DGs) (as authorising DGs) and
Member States’ services are responsible for
financial recovery on the basis of OLAF's
findings. Therefore, the amounts recovered
are only an indicator in a broader context,
i.e. with regard to stakeholders and, in
particular, the spending Commission DGs
and Member States.

Follow-up recommendation 7
This recommendation is partially accepted.

OLAF already sets objectives for inves-
tigations and updates them regularly
via workplans. OLAF agrees that some
improvements could be made to the cur-
rent arrangements. However, substantial
changes are not required.

OLAF’'s objective is to gather evidence
both for and against and to identify
amounts for recovery as accurately as pos-
sible.



Follow-up recommendation 8
This recommendation is partially accepted.

The CMS should be further developed for
these purposes. However, there will always
be factors outside the CMS to be taken
into account. OLAF will examine the pos-
sibilities for further improvement in its
reporting, including in relation to compar-
isons over time.

75.

The role of the Supervisory Committee will
be further clarified by the reform of Regu-
lation 1073/1999.

76.

The new procedure of informing the
Supervisory Committee before transmit-
ting a case to national judicial authorities
entered into force with the 4th edition
of the OLAF Manual in December 2009.
The Supervisory Committee is informed
five working days before the transmis-
sion of information to national judicial
authorities. OLAF will take any advice of
the Supervisory Committee into account
and react on a case-by-case basis. Any
formal procedure on the part of OLAF or
the Supervisory Committee could be seen
as an interference with the investigative
independence of the OLAF Director con-
cerning ongoing investigations, as an ele-
ment of his independence includes decid-
ing whether and when a case shall be
transmitted to national judicial authori-
ties. Concerning the protection of the
rights of persons being investigated, see
reply to paragraph 39.

Follow-up recommendation 9

The first sentence regarding the Super-
visory Committee is rejected. Any for-
mal procedure on the part of OLAF or the
Supervisory Committee could be seen
as an interference with the investigative
independence of the OLAF Director. The
second sentence is partially accepted.
The proposal for the reform of Regula-
tion 1073/1999 will consolidate the rights
of individuals concerned and make them
more visible.

The rights of individuals concerned are
already protected in the existing legal
framework. Even though it does not
consider OLAF's investigative actions
(including the Final Case Reports) as
acts adversely affecting the persons con-
cerned’, the Court of Justice contributes to
an independent control of these. See also
reply to paragraph 39.

Additionally, the OLAF Manual provides
clear internal guidelines for investigators
concerning the conduct of investigations.

7 Refer to cases T-193/04 Tillack v. Commission dated 4 October
2006 and T-261/09P Violetti et Schmit dated 20 May 2010.
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The Supervisory Committee takes note
of the observations of the Court of Audi-
tors in the follow-up of the Special Report
1/2005 concerning the management of
the European Anti-fraud Office and would
make the following responses:

1. The role of the Supervisory
Committee following the Franchet and
Byk ruling (paragraphs 58-63 and 75-76
of the Court of Auditors observations)

(a) Action to be taken by the SC where
fundamental rights and procedural
guarantees are at stake (paragraphs
58-63, 75-76 and first part of the
follow-up recommendation 9)

Current situation

Currently, OLAF forwards the case reports
to the SC five working days before trans-
mission to national judicial authorities
(NJA). These case reports are accompanied
by a special report detailing its handling
of fundamental rights.

Following examination of these reports the
SC may request, where appropriate, access
to the entire file. The SC then arranges for
a discussion on substantive and procedural
aspects of cases with OLAF staff who regu-
larly participate in the SC’s plenary meet-
ings. This discussion is focused, in particu-
lar, on respect for fundamental rights and
procedural guarantees of the persons con-
cerned in the investigation. The SC pays
particular attention to the duration of the
investigation and to the question of time
barring.
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Position of the SC

The SC considers that respect for funda-
mental rights is both a safeguard for per-
sons under investigation and a criterion
for assessing the effectiveness of OLAF's
investigations. The SC is aware and con-
firms that it shall not interfere in the con-
duct of ongoing investigations, as stipu-
lated by Regulation No 1073/99. That is
why, in order to fulfil its role of assisting
the Director General of OLAF in discharg-
ing his responsibilities’, the SC can, and
does, draw general observations from the
analysis of an individual case with a view
to improving OLAF’s practices in future
investigations. However, the SC shall not
give directions or recommendations to the
Director-General of OLAF on the subse-
quent course of the individual investiga-
tion.

The SC can also be consulted by the Direc-
tor-General of OLAF on a specific case.

The SC is currently working to adapt its
rules of procedure to formally take into
account the ruling of the Court of First
Instance in the Franchet and Byk case.

The SC considers in particular, that before
the information is sent to NJAs, it should
be entitled to request access to relevant
case files to ascertain whether fundamen-
tal rights and procedural guarantees are
being complied with. The SC secretariat
shall be afforded access to the documents
within a time limit sufficient to guaran-
tee compliance with this function. Corre-
sponding working arrangements shall be
agreed with OLAF.

' The ECA's Special Report No 1/2005 concluded that ‘the
Supervisory Committee does not provide the Office’s Director with
all necessary support’ (see paragraph 93).



In conformity with the current practice,
the SC may also appoint a rapporteur to
examine the cases and participate in their
presentation at the Committee’s plenary
session. The management of OLAF shall be
invited to this session.

If necessary, the SC can issue an opinion.

(b) Legal framework protecting the
persons being investigated (paragraph
76 and second part of the follow-up
recommendation 9)

The reform of Regulation No 1073/1999
is ongoing and the SC contributed to the
debate by submitting two opinions: Opin-
ion No 3/2010 on the Reflection Paper
on the reform of the European Anti-fraud
Office and Opinion No 5/2010 on funda-
mental rights and procedural guarantees
within OLAF’s investigations. The SC would
welcome any improvement in the legisla-
tion designed to clarify and strengthen
OLAF’s powers of investigation and the
procedural guarantees applicable to
OLAF’s investigations.

2. Scope of OLAF’s obligation to
communicate cases to the Supervisory
Committee prior to their transmission
to NJAs (paragraph 64)

The European Court of Auditors notes that
in 2009, the SC was not informed about
nine cases which had been transmitted to
NJAs. The reason for not informing the SC
was that these cases were already being
dealt with by the NJAs at the time of trans-
mission of the information by OLAF.

The SC agrees with the ECA that the obli-
gation to inform the SC of cases transmit-
ted to the NJAs is unconditional and leaves
no margin for discretion?.

2 See Franchet and Byk judgement, § 170.
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The SC considers that it must be informed
of transmission of information to NJAs
both in internal and external investiga-
tions. In addition to cases where OLAF
transmits information to NJAs in order to
initiate judicial proceedings, OLAF shall
inform the SC when transmission occurs
in cases already pending before the NJAs
when cases are opened and investigative
action is taken by OLAF. This obligation
does not apply if OLAF transmits informa-
tion to national administrative authorities.

3. The term of office of the Supervisory
Committee’s Members (paragraph 65)

The Members of the current SC took office
on 30 November 2005, on a three year
mandate, renewable once. On expiry of
their term of office on 29 November 2008,
they remained in office, according to Arti-
cle 11 (4) of Regulation No 1073/1999,
since they were not renewed or replaced.
The procedure for the renewal of their
appointment by common accord of the
European Parliament, the Council and the
Commission was at its final stage at the
time this response was drafted.

The SC agrees with the ECA that the SC
must have a formal mandate from all three
institutions. The SC regrets the lack of
alacrity on the part of the institutions in
concluding this matter, since the end of
the SC’s first term of office. Despite a long
period of uncertainty, the SC has contin-
ued to fully perform its task of reinforcing
OLAF’s independence by regular monitor-
ing of the implementation of the investi-
gative function.
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