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Zhrnutie

Pojem podvod oznacuje akékolvek zamerné konanie alebo opomenutie, ktorého ciefom je
oklamat druhych a ktoré vedie k tomu, Ze obet utrpi stratu a pachatel dosiahne zisk. Podvod
suvisiaci s verejnymi finan¢nymi prostriedkami sa ¢asto spaja s korupciou, ktora sa
vo vSeobecnosti chape ako akékolvek konanie alebo opomenutie, pri ktorom dochddza
k zneuzitiu Uradnej moci alebo ktoré predstavuje snahu dosiahnut zneuzitie Uradnej moci
s cielom ziskat neopravnenu vyhodu.

Komisia a €lenské $taty spoloéne zodpovedaju za ochranu finanénych zaujmov EU pred
podvodmi a korupciou. KIdéovym organom EU pre boj proti podvodom je v sti¢asnosti
Eurdpsky urad pre boj proti podvodom (OLAF), ktory prispieva k navrhovaniu a vykonavaniu
politiky Komisie na boj proti podvodom a vedie administrativne vySetrovania podvodov
poskodzujucich rozpo&et EU. V roku 2020 zaéne fungovat Eurépska prokuratura (EPPO)

s prdvomocou stihat trestné &iny proti finanénym zaujmom EU v 22 ¢lenskych $tatoch.

KedZe pre finanéné riadenie EU je ddleZité predchadzat podvodom a odhalovat ich,
rozhodli sme sa vykonat audit vykonnosti tykajlci sa riadenia rizika podvodov zo strany
Komisie stvisiacich s vydavkami EU. Konkrétne sme skumali:

— stratégiu Komisie pre boj proti podvodom, jej nastroje na predchadzanie podvodom
a to, ¢i ma pristup k primeranym udajom o rozsahu, povahe a pri¢indch podvodov
stvisiacich s vydavkami EU,

— Ci administrativne vySetrovania Uradu OLAF viedli k trestnému stihaniu a vrateniu
vymahanych sum.

Takisto sme posudzovali opatrenia na zriadenie Eurdpskej prokuratury a analyzovali
sme, ¢i ma tento novy organ potencial vyriesit si¢asné nedostatky.

Za poslednych desat rokov prijala Komisia kroky na boj proti podvodom poskodzujicim
rozpocet EU. Konkrétne v roku 2011 prijala stratégiu Komisie pre boj proti podvodom (CAFS)
a kazdé generalne riaditelstvo (GR) alebo skupina generalnych riaditelstiev vykondava vlastnu
operacnu stratégiu pre boj proti podvodom. Komisia takisto vytvorila systém véasného



odhalovania rizika a vylucenia (EDES) a medziinstituciondlny vybor, ktory vydava
odporucania tykajuce sa vylucenia hospodarskych subjektov z financovania z prostriedkov
EU, okrem inych moZnych dévodov, z dévodu podvodu alebo korupcie. Komisia kazdy rok
predklada Eurépskemu parlamentu a Rade spravu o ochrane finanénych zdujmov Unie (dalej
len ,,sprava o ochrane finan¢nych zaujmov*).

Zistili sme vsak, Zze Komisii chybaju ucelené informacie o rozsahu, povahe a pri¢inach
podvodov. Jej oficidlne Statistiky tykajuce sa zistenych podvodov nie su Uplné a Komisia
doteraz nevykonala posudenie nezistenych podvodov. K dispozicii su urcité informacie
o formach a schémach podvodov pouzivanych v roznych sektoroch. Neexistuje podrobna
analyza, pomocou ktorej by bolo mozné urcit, ¢o vedie urcitych prijemcov finanénych
prostriedkov EU k tomu, aby sa spravali podvodne. Tento nedostatok informécii
znizuje prakticku hodnotu strategickych planov Komisie, ako je stratégia pre boj proti
podvodom, ktora nebola aktualizovana od roku 2011.

Sucasny pristup, pri ktorom urad OLAF za¢ne administrativne vySetrovania po prijati
informadcii z inych zdrojov a pri ktorom na vySetrovanie podozrenia z podvodu zo strany
Uradu OLAF casto nadvazuje vySetrovanie trestného ¢inu na vnutrostatnej Urovni, zabera
v mnohych pripadoch vela ¢asu, a tak zniZuje pravdepodobnost dosiahnut trestné stihanie.
V dosledku toho vySetrovania Uradu OLAF vedu k trestnému stihaniu podozrivych
podvodnikov asi v 45 % pripadov. Pokial ide o vymahanie neopravnene vyplatenych
pefiaznych prostriedkov EU, v niekolkych pripadoch generdlne riaditelstva zistili,

Ze zaverecné spravy Uradu OLAF neobsahuju dostato¢né informacie, aby sluzili ako zaklad
pre zacatie spatného vymahania neopravnene vyplatenych finanénych prostriedkov.

V takychto pripadoch generdlne riaditelstva prijimaju (alebo externe zabezpecuju) dalsie
kroky s cielom rozhodnut, ¢i je mozné ziskat spat sumu odporidcand tradom OLAF, alebo sa
spoliehaju na dokazy vyplyvajuce zo svojich vlastnych auditov.

Zriadenie Eurodpskej prokuratury (do ktorej sa zapoji 22 ¢lenskych statov) povazujeme
za krok spravnym smerom, so sucasnymi pravnymi predpismi je vSak spojenych niekolko
rizik. Pravdepodobne najzavaznejsie z tychto rizik sa tyka odhalovania a vySetrovania, ktoré
maju vykonavat hlavne vysetrovatelia ¢lenskych statov na zaklade poverenia Eurdpskej
prokuratury. V nariadeni sa nezavadza nijaky mechanizmus, ktory by Eurépskej prokurature
(alebo akémukolvek inému organu EU) umoznil naliehat na organy ¢lenského $tatu,
aby vyclenili prostriedky na iniciativne ¢innosti, ktoré s nevyhnutné na vySetrovanie
podvodov suvisiacich s vydavkami EU, alebo na pripady, ktoré riesia delegovani prokuratori.
Dalsim rizikom je to, Ze rozsiahle interné konzultacie a preklady potrebné pre ¢innost komor
Eurdpskej prokuratiry moézu nakoniec trvat pridlho pre trestné konania, v ktorych ¢as velmi
Casto byva tym najvzacnejSim zdrojom.



Na zaklade tychto pripomienok sa domnievame, Ze ak sa ma naozaj zakrocit proti
podvodom suvisiacim s vydavkami EU, v EU je potrebného viac odhodlania a vodcovského
pristupu. Zastdvame preto nazor, Ze je zrejma potreba, aby Komisia v spolupraci s ¢lenskymi
$tatmi posilnila svoj boj proti podvodom suvisiacim s vydavkami EU.

Komisia by mala:

Odporucanie 1: zaviest vierohodny systém na podavanie sprav o podvodoch,

prostrednictvom ktorého sa ziskaju informacie o rozsahu, povahe a hlavnych pricinach
podvodov.

Odporucanie 2: dosiahnut lepsiu koordindciu pri rieSeni podvodov v ramci kolektivne;j

zodpovednosti za predchadzanie podvodom a ich odhalovanie, zabezpecit, aby strategické
riadenie rizika podvodov a predchadzania podvodom bolo jasne uvedené v portféliu jedného
komisdra; a prijat novu, ucelend stratégiu boja proti podvodom zaloZend na komplexnej
analyze rizik podvodov.

Odporucanie 3: posilnit svoje ¢innosti v oblasti predchadzania podvodom. Komisia by

konkrétne mala:

— zabezpecit, aby generalne riaditelstva pouZzivali systém véasného odhalovania rizika
a vylucenia v priamom a nepriamom riadeni, a vyzvat ¢lenské staty, aby urcovali
a oznacovali podvodné hospodarske subjekty a sikromné osoby s nimi spojené,

— nabadat vsetky ¢lenské staty, aby aktivne pouzivali databazu ARACHNE s cielom
predchadzat podvodnému a neopravnenému pouzivaniu finanénych prostriedkov EU.

Odporucanie 4: prehodnotit Glohu a povinnosti Uradu OLAF v ramci boja proti podvodom

stvisiacim s vydavkami EU s ohladom na zriadenie Eurépskej prokuratury. Komisia by
Eurépskemu parlamentu a Rade mala konkrétne navrhnat opatrenia, ktorymi sa Gradu OLAF
udeli strategicka Uloha a tloha dohladu v oblasti boja EU proti podvodom.



Uvod

Pojem podvod* vo vieobecnosti oznacuje akékolvek zdmerné konanie alebo
opomenutie, ktorého cielom je oklamat druhych a ktoré vedie k tomu, Ze obet utrpi stratu
a pachatel dosiahne zisk. Napriklad ak sa prijemca grantu pokusi tmyselne uviest
poskytovatela finanénych prostriedkov do omylu s ciefom narokovat si neopravnene vysoké
vydavky, tento pokus predstavuje podvod.

Podvod suvisiaci s verejnymi finanénymi prostriedkami sa niekedy spdja s korupciou??,
ktord sa tradi¢ne chape ako akékolvek konanie alebo opomenutie, pri ktorom dochadza
k zneuzitiu Uradnej moci alebo ktoré predstavuje snahu dosiahnut zneuzitie Uradnej moci
s cielom ziskat neopravnenu vyhodu. Napriklad ak prijemca grantu podplati Gradnika,
aby akceptoval neopravnene vysoké vydavky, dojde k spachaniu podvodu aj korupcie.

Nezrovnalost” je $irsi pojem neZ podvod. Definuje sa ako akékolvek porusenie prava,
dosledkom ktorého je alebo by bolo poskodenie rozpoétu EU. Ak bolo takéto porusenie
prava spachané zamerne, ide o podvod. To, ¢im sa odliSuje podvod od ostatnych
nezrovnalosti, je teda zlovolny zamer pachatela.

V €lanku 325 Zmluvy o fungovani Eurépskej unie (ZFEU) sa stanovuje pravny zaklad
pre ochranu finanénych zaujmov EU pred podvodmi, korupciou a inymi nezakonnymi
¢innostami (priloha ).

Pozri pravne vymedzenie pojmu v €lanku 3 smernice Eurépskeho parlamentu a Rady (EU)
2017/1371 z 5. jula 2017 o boji proti podvodom, ktoré poskodzuju finanéné zaujmy Unie,
prostrednictvom trestného prava (dalej len ,smernica o ochrane finanénych zaujmov Unie®).

Pozri odévodnenie 8 smernice o ochrane finanénych zaujmov Unie.

Pozri pravne vymedzenie v €lanku 4 smernice (EU) 2017/1371 (smernica o ochrane finanénych
zaujmov Unie).

* Clanok 1 ods. 2 nariadenia Rady (ES, Euratom) &. 2988/95.



Eurdpska komisia musi prijat potrebné opatrenia, aby zabezpecila primerané uistenie,
e nezrovnalostiam (vratane podvodu) pri ¢erpani rozpo¢tu EU sa zabranilo, ze sa odhalili
a doslo k ich naprave®. V oblasti priameho riadenia sa deli o tuto zodpovednost s ¢lenskymi
Statmi, napr. vo vydavkovych oblastiach sudrznosti a polnohospodarstva.

V smernici o boji proti podvodom, ktoré poskodzuju finan¢éné zaujmy Unie,
prostrednictvom trestného prava (v smernici o ochrane finanénych zaujmov Unie)® sa uvadza
harmonizované vymedzenie trestnych ¢inov, ktoré poskodzuju finan¢né zaujmy EU, ako
aj sankcii a preml&ani pre takéto pripady. Tato smernica bola prijata 5. jula 2017. Clenské
$taty ju musia transponovat do vnutro$tatneho prava do jula 20197,

Na trovni EU aj na trovni ¢lenskych $tatov existuje vysoky pocet subjektov zapojenych
do riadenia rizika podvodov poskodzujucich rozpoéet EU (priloha II). Medzi hlavné subjekty
patri:

Eurdpsky urad pre boj proti podvodom (zndmy pod skratkou svojho nazvu

vo francuzstine OLAF — ,Office européen de lutte antifraude®) je v sucasnosti
ustrednym organom EU pre boj proti podvodom. Urad sa podiela na navrhovani
a vykonavani politik Komisie v oblasti boja proti podvodom. Ide o jediny organ

s nezavislymi vysetrovacimi pravomocami na urovni EUZ.

Generalne riaditel'stva (GR) Komisie a vykonné agentury zodpovedaju za vytvorenie
ucinnych systémov riadenia rizik podvodu v rozli¢nych oblastiach rozpoctu EU.

V ramci zdielaného riadenia organy clenskych statov zodpovedné za program musia
zaviest primerany ramec boja proti podvodom. VySetrovanie trestného ¢inu a trestné
stihanie takisto patria celkom do zodpovednosti vnutrostatnych justi¢énych organov.

Pozri €lanok 32 nariadenia Eurépskeho parlamentu a Rady (EU, Euratom) €. 966/2012
z 25. oktébra 2012 o rozpoctovych pravidlach, ktoré sa vztahuju na véeobecny rozpocet Unie
(dalej len ,,nariadenie o rozpoctovych pravidlach”).

Pozri €lanok 3 smernice o ochrane finanénych zaujmov Unie.

Pozri €lanok 17 smernice o ochrane finanénych zaujmov Unie.

¢  Clanok 1 ods. 2 nariadenia Eurépskeho parlamentu a Rady (EU, Euratom) €. 883/2013
z 11. septembra 2013 o vySetrovaniach vykondvanych Eurépskym Uradom pre boj proti

podvodom (OLAF), ktorym sa zrusuje nariadenie Eurépskeho parlamentu a Rady (ES) ¢. 1073/1999
a nariadenie Rady (Euratom) ¢. 1074/1999.
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V oktdbri 2017 sa dvadsat ¢lenskych $tatov® rozhodlo, Ze zriadia Eurépsku prokuratiru

(EPPO). V stcasnosti je do EPPO zapojenych 22 ¢lenskych $tatov. Pojde o organ EU,
ktory bude mat pradvomoc vysetrovat a stihat trestné ciny poskodzujuce finanéné
zaujmy EU. Podla ¢lanku 120 ods. 2 nariadenia o Eurdpskej prokurature?® tento orgdn
nezacne fungovat skér nez tri roky odo dria nadobudnutia U¢innosti nariadenia, t. j.
najskor po konci roku 2020.

Eurdépsky dvor auditorov (EDA) je nezavisly auditorsky organ EU. Skimame, ¢i sa vietky

prijmy a vydavky uskutocnili zakonnym a riadnym sp6sobom a ¢i sa vykondvalo spravne
financné hospodarenie. Ak pocas nasej prace zistime pripady podozrenia z podvodu, tieto
pripady oznamujeme Uradu OLAF na predbeznu analyzu a pripadné vySetrovanie®’.

A napokon, podla €lanku 325 ods. 4 ZFEU sa zdkonodarca musi poradit s Eurépskym
dvorom auditorov pred prijatim akychkolvek opatreni v oblastiach prevencie a boja proti
podvodom poskodzujicim finanéné zaujmy EU. V poslednych rokoch Komisia uverejnila
niekolko legislativnych ndvrhov suvisiacich s predmetom tohto auditu (priloha Ill).

K niektorym z tychto navrhov sme vydali stanovisko™?.

Belgicko, Bulharsko, Cyprus, Ceska republika, Esténsko, Finsko, Franctzsko, Grécko, Chorvétsko,
Litva, LotySsko, Luxembursko, Nemecko, Portugalsko, Rakusko, Rumunsko, Slovensko, Slovinsko
Spanielsko a Taliansko. Holandsko a Malta sa zapojili do Eurépskej prokuratury v priebehu roku
2018.
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Nariadenie Rady (EU) 2017/1939 z 12. oktébra 2017, ktorym sa vykonava posilnena spolupraca
na Ucely zriadenia Eurdpskej prokuratury (EPPO).
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Pozri body 1.35 a 1.36 nasej vyrocnej spravy za rok 2016.

12 pozri stanovisko EDA €. 1/2018 k névrhu z 2. mdja 2018 na nariadenie Eurépskeho parlamentu

’

a Rady o ochrane rozpo¢tu Unie v pripade vieobecnych nedostatkov v oblasti dodrziavania zasady

pravneho $tatu v ¢lenskych statoch; stanovisko EDA €. 9/2018 k navrhu nariadenia Eurépskeho
parlamentu a Rady, ktorym sa stanovuje program EU pre boj proti podvodom; stanovisko EDA
¢. 8/2018 k navrhu nariadenia z 23. maja 2018, ktorym sa meni nariadenie ¢. 883/2013 o Urade
OLAF, pokial ide o spolupracu s Eurépskou prokurattrou a ucinnost vySetrovani iradu OLAF.



Rozsah auditu a auditorsky pristup

V ramci auditu sme posudzovali, ¢i Komisia riadi riziko podvodov suvisiacich
s vydavkami EU nalezitym sposobom. Konkrétne sme skimali:

¢i Komisia primerane posudzuje rozsah, povahu a pri¢iny podvodov suvisiacich
s vydavkami EU,

¢i ma Komisia ucinny strategicky ramec riadenia rizika podvodu,
¢i sa Komisia dostatoCne zameriava na predchadzanie podvodom,

¢i administrativne vySetrovania uradu OLAF vedu k trestnému stihaniu a vrateniu
prostriedkov.

Obrazok 1 — Rozsah nasho auditu v pripade uradu OLAF

Mandat uradu OLAF a rozsah nasho auditu

Institucie,
Komisia organy, urady
a agentury EU

Clenské §taty, tretie krajiny,
medzinarodné organizacie

Urad OLAF

) vysetruje
Urad OLAF zavainé Urad OLAF vykondava nezavislé
vypracuje pochybenie vySetrovania pripadov
politiku .EU zamestnancov podvodov, korupcie

na b?J EU a ¢lenov a nezrovnalosti (externé

proti institucii EU vy3etrovania)
podvodom (interné

vySetrovania)

Prijmy EU
(cl4)

Cinnosti uradu OLAF, na ktoré sa nevztahuje rozsah nasho auditu

Zdroj: EDA.
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Takisto sme posudzovali, i je pravdepodobné, Ze Eurdpska prokuratura vyriesi
nedostatky, ktoré sme zistili v sic¢asnej Strukture boja proti podvodom suvisiacim
s vydavkami EU.

Na$ audit sa zameral vyluéne na podvody stvisiace s vydavkami EU. Venovali sme sa
véetkym hlavnym vydavkovym oblastiam EU (polhohospodarstvo, stidrznost, vyskum
a vonkajsie ¢innosti). Zaoberali sme sa najma opatreniami Komisie na predchadzanie
podvodom a na reakcie na ich zistenie. Neskimali sme vySetrovania Uradu OLAF tykajlce sa
prijmov EU. Pokial ide o externé vy3etrovania Uradu OLAF, zamerali sme sa na finanéné
a sudne odporucania, pretoze su to jeho hlavné vystupy®®. Neskimali sme ani interné
vysetrovania zamerané na Uradnikov alebo ostatnych zamestnancov EU, &lenov inétitucii
alebo organov, ¢i veducich Uradov alebo agentdur.

Nase pripomienky vychadzaju z tychto zdrojov dokazov:

a) analyza relevantnej dokumentdcie (dokumenty Komisie a Uradu OLAF, spravy Dvora
auditorov, relevantné sStudie a vyskum) a databaz (t. j. IMS a Arachne),

b) rozhovory s Uradnikmi iradu OLAF a Uradnikmi siedmich generdlnych riaditelstiev
vytvarajucich vydavky (GR AGRI, GR EMPL, GR REGIO, GR RTD, GR DEVCO, GR CNECT
a GR HOME), ako aj s uradnikmi generalnych riaditelstiev a inych vnutornych utvarov,
ktoré zohravaju vyznamnu ulohu pri dohlade Komisie nad riadenim rizik podvodu
(dozorny vybor tGradu OLAF, generalny sekretariat, GR BUDG a Utvar pre vnatorny
audit),

c) rozhovory s organmi mimo Komisie, ako su Europol a Eurojust,

d) navstevy v koordinacnych Utvaroch pre boj proti podvodom (AFCOS), na generalnych
prokuraturach a na prislusnych ministerstvach v styroch ¢lenskych statoch (v Bulharsku,
Berline a Brandenbursku v Nemecku, v Rime a Perugii v Taliansku a v Pol'sku),

e) prieskum zaslany 28 najvyssim kontrolnym instituciam (NKI) ¢lenskych statov, z ktorych
odpovedalo 23 institucii, prieskum, ktory v ramci tohto auditu Europol zaslal svojim 28
narodnym kontaktnym miestam, z ktorych odpovedalo 13 kontaktnych miest,

f)  prispevky 15 expertov (kriminolégov, odbornikov na pravnu vedu a spolo¢enské vedy,
prokuratorov), ktori pocas celého auditu poskytovali informacie a poradenstvo
a vyjadrovali sa k nasSim predbeznym zisteniam.

13V rdmci ¢innosti Komisie na predchadzanie podvodom sme tieZ zahrnuli aj administrativne
odporucania uradu OLAF.
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Pripomienky

Meranie podvodov je prvym krokom riadne navrhnutého a vykonavaného pristupu
k boju proti podvodom. Bez kvalitnych zakladnych idajov o podvodoch je ovela tazsie
planovat a monitorovat opatrenia na boj proti podvodom.

Podvody poskodzujlce spolo¢ne spravované fondy, ako st pefiazné prostriedky EU, su
skryty zlo€in, ¢o znamena, Ze ich nie je mozné odhalit bez predbeznych a naslednych kontrol
vykonavanych $peciadlne na tento Ucel. KedZe takéto kontroly nemézu byt Uplné a nie vidy su
produktivne, niektoré pripady ostavaju neodhalené. Situaciu zhorsuje aj to, Ze chybaju
individualne obete podvodov poskodzujucich spolo¢ne spravované fondy, ktoré by takéto
trestné Ciny nahlasili a upozornili na ne prislusné organy. Na ilustrdcii 2 si znazornené
nezistené podvody a fazy od zistenia pripadu podozrenia z podvodu az po preukazanie
podvodu sudom.
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llustracia 2 — Urovne podvodu

Sudom Celkové
reukdzany 4
podvod mnozstvo
restne stihany podvo prllpadOV
Vysetrovany podvod pOdVOdu

Ozndmeny podvod

’

Zisteny podvod

Nezistené podvody

Zdroj: EDA.

16 zdovodu jeho skrytej povahy nie je moZné podvod ako jav odhadovat len na ziklade
oficialnych Statistik o nahlasenych a vySetrovanych pripadoch. Dodato¢né uzito¢né poznatky
o rozsahu a povahe problému by mohli poskytnut metddy sociologického vyskumu.

17 Pokial ide o vydavky EU, informdcie o miere zistenych podvodov sa zaznamenavaju
v troch roznych databdzach (ilustrdcia 3).
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llustracia 3 — Informdcie o zistenych podvodoch

Odhal'ovanie podvodov v EU

Sukromné zdroje

Vnutrostatne VysSetrovacie
IBOA EDA orgény < organy
¢lenskych Statov Clenskych statov

i l ] y

N\ 4
Databdza OLAF— > Systém riadenia Databazy clenského statu
Systém spravy nezrovnalosti
pripadov
J L

Informéacie o podvodochv EU

Zdroj: EDA.

Urad OLAF je ako hlavny organ EU pre boj proti podvodom zodpovedny za ziskavanie
a zostavovanie $tatistik a informécii o podvodoch suvisiacich s vydavkami EU v mene
Komisie. Clenské $taty a kandidatske krajiny maju zo zdkona®* povinnost oznamovat Uradu
OLAF ako sucasti Komisie vsetky vacsie pripady nezrovnalosti, ktoré odhalili v prijmoch
(tradiéné vlastné zdroje) a vydavkoch EU (sudrznost, polnohospodarstvo a fondy
predvstupovej pomoci). Takisto si povinné oznamovat, ¢i tieto nezrovnalosti viedli
k spravnym alebo sudnym konaniam, ktoré sa zacali na vnutrostatnej Urovni s cieflom
preukazat, Ci bolo konanie zdmerné (podozrenie z podvodu) alebo ¢i bol podvod preukazany
pravoplatnym rozsudkom stdu (preukazany podvod). Clenské $taty a kandidatske krajiny tak
musia najprv zaevidovat nezrovnalost a potom uviest, ¢i bola tato nezrovnalost podvodna
(podozrenie z podvodu alebo preukazany podvod) alebo nie. Toto oznamovanie v suvislosti
s vydavkami prebieha prostrednictvom systému IT ozna¢ovaného ako systém riadenia
nezrovnalosti (IMS). Spravou tohto systému je povereny Urad OLAF. Oznamovanie
v suvislosti s prijmami prebieha prostrednictvom systému OWNRES, ktory spravuje
GR BUDG.

4 prislu§né ustanovenia st ¢lanok 122 ods. 2 nariadenia (EU) €. 1303/2013, ¢ldnok 50 ods. 1
nariadenia (EU) ¢. 1306/2013, ¢lanok 30 ods. 2 nariadenia (EU) ¢. 223/2014, ¢lanok 5 ods. 5
nariadenia (EU) &. 514/2014, &lanok 21 ods. 1 pism. d) nariadenia (EU) €. 1309/2013.
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Urad OLAF ma vlastny systém spravy pripadov, ktory poskytuje informacie
o ukoncenych a prebiehajucich vysetrovaniach pripadov podvodu, korupcie a zavaznych
nezrovnalosti stvisiacich s pefiaznymi prostriedkami EU. Organy &lenskych $tatov mé7u mat
tieZ svoje vlastné databazy na zaznamendavanie pripadov podozreni z podvodu
poskodzujucich bud finanéné zaujmy EU, alebo ich §tatne rozpocty.

V tejto Casti skimame kvalitu Komisiou pouzivanych informacii o Urovni zistenych
a nezistenych podvodov a druh analyzy, ktori Komisia vykonava, aby zistila najtypickejsie
formy a systémy podvodov, ich priginy a profil podvodnikov EU. Posudzujeme aj to, ako
Komisia zohladnuje tieto informacie vo svojich postdeniach rizik podvodu.

Udaje o urovni zistenych podvodov nie st tplné

Komisia kazdy rok zverejniuje hodnotu zistenych podvodov spolo¢ne so zakladnymi
analyzami v tzv. sprave o ochrane finanénych zaujmov®°. Podla tejto spravy zistené podvody
stvisiace s vydavkami EU v roku 2017 dosiahli vy$ku 390,7 mil. EUR, resp. 0,29 % celkovych
platieb z rozpoétu EU (ilustrdcia 4).

5 Ochrana finanénych zaujmov Eurépskej Unie — Boj proti podvodom Vyroénd sprava za rok 2017,
COM(2018) 553 final.
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llustracia 4 — Vydavky EU: zistené podvody podla vydavkovej oblasti (2017)

Vydavkova oblast EU Z udajov Komisie, zo sprav clenskych Statov Ako % platieb
a kandidatskych krajin
(suma v mil. EUR)
Sudrinost a rybné N 0,94 %*
A 320

hospodarstvo

Prirodné zdroje 60 0,11 %
Priame vydavky 7 0,04 %
Predvstupova pomoc 3 0,18 %
Spolu 390 0,29 %

* Vo vydavkovych oblastiach sudrznosti a rybného hospodarstva, ktoré su Uplne zaloZzené na viacrocnych
programoch, Komisia navrhuje odkazovat na Udaje za celé programové obdobia namiesto medziro¢nych zmien.
Za celé programovy cyklus 2007 — 2013 odhalené podvody predstavovali 0,44 % platieb.

Zdroj: EDA na zaklade spravy o ochrane finan¢nych zaujmov za rok 2017 (s. 14, 22, 24 a 25) a pracovného
dokumentu Gtvarov Komisie SWD(2018) 386 final ,, Statistické hodnotenie nezrovnalosti ozndmenych v roku
2017 (s. 47, 66, 102, 103 a 106).

Komisia na vypocet tychto udajov o zistenych podvodoch pouZiva vlastné udaje
v pripadoch, ked vydavky riadi priamo, a v pripadoch tykajucich sa vydavkov v ramci
zdielaného riadenia pouziva Udaje, ktoré uradu OLAF poslali ¢lenské staty a kandidatske
krajiny prostrednictvom IMS.

Na zaklade vysledkov nasho auditu, opisanych v nasledujicich bodoch, sme dospeli
k zaveru, Ze tieto Udaje neposkytuju Uplny obraz o urovni zistenych podvodov suvisiacich
s vydavkami EU, ¢o plati v pripade zdielaného riadenia, ako aj v pripade inych spésobov

riadenia.

V ramci zdielaného riadenia Komisia zastava ndzor, Ze hlavny problém neoznamovania
sa tyka pripadov vySetrovanych Utvarmi trestného stihania, o ktorych organy poverené
vykonavanim prislusného programu nie st informované?®. Zistili sme vsak tieto dalsie
priciny, pre ktoré je rozsah podvodov podhodnoteny.

6V odseku 2.4 pracovného dokumentu Utvarov Komisie (2016)237 final sa vysvetluju metodické

predpoklady, na ktorych je zaloZzend analyza ozndmenych nezrovnalosti.
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Organy ¢lenskych Statov neoznamuju vsetky pripady vySetrované uradom OLAF.
Spomedzi 20 pripadov Uradu OLAF, ktoré sme kontrolovali, sme nasli iba tri pripady,
ktoré organy ¢lenského statu zaznamenali v IMS.

Pripady podvodov mézu vyplyvat aj z ¢innosti sprostredkovatelskych verejnych
subjektov, ktoré sa podielaju na vykonavani operacného programu prostrednictvom
vyberu projektov a verejného vyberového konania:

Podla prava Unie'” orgény €lenskych $tatov nemusia oznamovat pripady podvodu
alebo pripady nesuvisiace s podvodmi, ak verejny subjekt vykonaval pravomoci
organu verejnej moci a nekonal ako hospodarsky subjekt. Zistili sme problémy
nedostatocného oznamovania v pripadoch, ked verejné organy konaju ako
hospodarske subjekty.

Ked' sa pri vybere projektu vyskytnu podvodné alebo nepodvodné nezrovnalosti
pred tym, ako sa na projekt vycleni financovanie, nie vidy je mozné urcit prislusné
nereguldrne ¢i podvodné projekty, aby sa zadali potrebné Udaje do IMS. Na takéto
pripady sme narazili v dvoch ¢lenskych Statoch.

V zdujme zniZenia ich administrativneho zataZenia su podla zakonov EU organy
¢lenskych Statov povinné oznamovat iba podvodné ¢i nepodvodné nezrovnalosti

v hodnote viac ako 10 000 EUR z pefiaznych prostriedkov EU*2. V pripade
polnohospodarstva a Eurépskeho socialneho fondu existuje velké mnozstvo platieb

s hodnotou mensou, ako je hranica 10 000 EUR, ciZze velké mnoZstvo potenciadlne
podvodnych platieb s nizSou hodnotou nez prahova hodnota pre oznamenie
nezrovnalosti, ktoré neboli ozndmené. Pocas auditu sme urcili jeden Clensky Stat,

v ktorom nezrovnalosti tykajuce sa Eurdpskeho polnohospodarskeho zaruéného fondu
a Eurdépskeho polnohospodarskeho fondu pre rozvoj vidieka oznamené v rdmci IMS
tvorili iba maly podiel (7 %) vSetkych nezrovnalosti zistenych v danom ¢lenskom State
v suvislosti s tymito dvomi fondmi. Na druhej strane, ¢lensky Stat ako podozrenie

z podvodu posudil vysoky podiel (60 %) z tychto 7 % oznamenych nezrovnalosti.

17 Pozri €lanok 1 ods. 2 a ¢lanok 7 nariadenia Rady (ES, Euratom) ¢. 2988/95 z 18. decembra 1995
o ochrane finanénych zaujmov Eurépskych spoloéenstiev; ¢lanok 2 ods. 37 nariadenia (EU)
¢. 1303/2013; ¢lanok 2 ods. 17 nariadenia (EU) €. 223/2014; oddévodnenie 3 delegovaného
nariadenia Komisie (EU) 2015/1971; odévodnenie 3 delegovaného nariadenia Komisie (EU)
2015/1973.

2 Clanok 3 ods. 1 pism. a) delegovanych nariadeni Komisie (EU) 2015/1970, (EU) 2015/1971, (EU)
2015/1972, (EU) 2015/1973.
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Komisia vydala niekolko usmerneni®® tykajucich sa oznamovania nezrovnalosti a ich
oznacovania za podozrenie z podvodu. Medzi ¢lenskymi Statmi vSak stale existuju rozdiely
v oznamovani. Dovodom su rozdielne vyklady pojmov ,,podozrenie z podvodu® a “prvy
spravny alebo sudny nalez“?°. Tieto vymedzenia su déleZité, aby bolo mozné presne urdit,
kedy sa nezrovnalost musi oznacit ako podvodna (podozrenie z podvodu). Z tabulky
v prilohe 4 vyplyva, Ze v niektorych ¢lenskych Statoch sa nezrovnalosti povazuju
za podozrenie z podvodu az na zaklade pravoplatného rozsudku sudu, kym v inych Statoch
ich za podozrenie z podvodu za¢nu povaZovat skér v ramci konania.

V zaujme zvySenia dorazu na odhalovanie a oznamovanie podvodov urad OLAF v roku
2015 zaviedol dva nové ukazovatele: ,miera odhalovania podvodov”, ¢o je hodnota
podozreni z podvodu alebo preukazanych podvodov zistenych v ¢clenskom State vyjadrena
ako percentualny podiel z celkovych platieb v danej krajine za dané obdobie, a Urovern
frekvencie podvodov, ¢o je pocet podozreni z podvodu alebo preukdzanych podvodov
zistenych v ¢lenskom state vyjadreny ako percentualny podiel z celkového poctu
nezrovnalosti zistenych v danej krajine za dané obdobie. Podobny ukazovatel bol vytvoreny
pre nepodvodné nezrovnalosti (,,miera odhalovania nezrovnalosti“ a ,,uroven frekvencie
nezrovnalosti“). llustrdcia 5 obsahuje informacie o miere odhalovania podvodov a miere
odhalovania nezrovnalosti kazdého ¢lenského statu v oblasti sidrznosti za roky 2007 — 2013.

Tieto ukazovatele poukazuju na skutoénost, Ze existuju znaéné rozdiely v miere
(hodnote a pocte pripadov) nezrovnalosti a podvodov odhalenych a oznamenych ¢lenskymi
statmi. Napriklad desat ¢lenskych statov oznamilo v celom programovom obdobi 2007 —
2013 menej neZ desat podozreni z podvodu a dvanast ¢lenskych Statov malo miery
odhalovania podvodov nizsie nez 0,1 %. Osem clenskych Statov kategorizovalo viac nez 10 %
vsetkych ozndmenych nezrovnalosti ako podozrenia z podvodu, kym v dalSich 14 ¢lenskych
Statoch to bolo menej nez 5 %.

Komisia sa domnieva, Ze vyrazné rozdiely medzi ¢lenskymi statmi z hladiska
oznamovania podvodov a nezrovnalosti mozu suvisiet skor s vnutrostatnym systémom
zriadenym na ucely boja proti podvodom, a nie iba s chybajucim harmonizovanym

19 Priru¢ka k poZiadavke na oznamovanie nezrovnalosti, COCOLAF/23-05-17/8.2/EN; ¢ldnok 2
pism. b) delegovanych nariadeni Komisie (EU) 2015/1970, 2015/1971 a 2015/1973.

20\ ¢lanku 2 pism. b) delegovanych nariadeni Komisie (EU) 2015/1970, 2015/1971, 2015/1972
a 2015/1973 sa nachadza definicia pojmu ,prvy spravny alebo sidny nalez”. Tieto delegované
nariadenia su prijaté na zaklade pravomoci zverenych v prislusnych zakladnych aktoch, jednym
z nich je nariadenie o spolo¢nych ustanoveniach (¢lanok 122).
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oznamovanim. Komisia nemala k dispozicii podrobnejsSiu analyzu hlavnych pricin tychto
rozdielov.

Dal$ou zndmkou problémov pri oznamovani alebo odhalovani je to, ze medzi
oficidlnymi Statistikami o oznamenej miere odhalovania podvodov a vysledkami
ukazovatelov rizika korupcie je slaba korelacia (ilustrdcia 5): niektoré krajiny s nizkym
hodnotenim v indexe vnimania korupcie (CPI) organizacie Transparency International alebo
indexe integrity verejnej spravy (IPl), ¢ize povaZzované za menej transparentné, oznamuju
velmi malo pripadov podvodov ¢i dokonca neoznamuju nijaké podvody.
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llustracia 5 — Miera odhalovania nezrovnalosti a podvodov podla ¢lenskych statov v porovnani s indexmi CPI, IPI
a vysledkami Eurobarometra

Miera odhalovania nezrovnalosti Miera odhalovania podvodov Priemer CPI za roky 2012 - 2016* Priemer IPI za roky 2015+ 2017** ,Podvody v EU... su Easté?“***
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* V indexe vnimania korupcie (CPI) organizacie Transparency International sa stanovuje poradie krajin podla vnimanej Grovne korupcie v nich, ktora sa urcuje
na zaklade hodnoteni odbornikov a prieskumov verejnej mienky. Hodnoti sa na stupnici od 100 (velmi ,Cisty”) po O (velmi skorumpovany).

*k Index integrity verejnej spravy (IP1) je kombinovany index, ktory tvori Sest zloZiek: nezavislost justicie, administrativne zataZenie, otvorenost obchodu, rozpoctova
transparentnost, elektronické obcianstvo a sloboda tlace. Jeho cielom je poskytnut objektivny a Uplny obraz stavu kontroly korupcie v 109 krajinach. Hodnoti sa
na stupnici od 1 (nizka kontrola korupcie) po 10 (vysoka kontrola korupcie).

ol Prieskum 2015 Eurobarometer meria vnimanie ob&anov EU. Q1_B. Sprenevera rozpoctu EU: Je rozsah problému pomerne &asty?
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Komisia nevykonava ucelené kontroly kvality Udajov vykazanych v IMS ani neziada
organy ¢lenskych statov, aby poskytovali zaruky, pokial ide o spolahlivost oznamovanych
udajov. Ciastoéné kontroly dodrziavania povinnosti oznamovania sa vykondavaju v ramci
auditov systémov.

Ani Urad OLAF, ani iny subjekt v ramci Komisie nezhromazduje informacie o pripadoch
trestnej ¢innosti sdvisiacej s finanénymi zaujmami EU, ktoré vy3etruju vnutrodtatne organy.
Clenské $taty maju vlastné systémy na zaznamendavanie vysetrovanych pripadov a v takmer
polovici z nich sa nerozliSuje medzi finan¢nymi trestnymi ¢inmi poSkodzujucimi narodné
zaujmy a ¢inmi poskodzujicimi zaujmy EU. V ddsledku toho ani Komisia, ani tieto ¢lenské
$taty nevedu Udaje o podvodoch stvisiacich s vydavkami EU ako samostatnu kategériu.

V oblasti vydavkov priamo riadenych Komisiou je hodnota vydavkov, s ktorymi je
spojené podozrenie z podvodu, zaloZzena na sumach oznacenych ako podvodné
a zaznamenanych v u¢tovnom systéme Komisie. Zistili sme, Ze niektoré udaje nie su
zaClenené do hodnoty vydavkov, s ktorymi je spojené podozrenie z podvodu. V niektorych
pripadoch Komisia ziska podvodné prostriedky spat tym, Ze tuto sumu odpocita od buducich
narokov bez toho, aby vystavila formalny prikaz na vymahanie. Tieto pripady nie su vzdy
oznacené ako podvodné, hoci sa to pozaduje v usmerneniach Komisie. Pri urCitych pripadoch
podozrenia z podvodu navyse nie je potrebné vySetrovanie Uradu OLAF, ich kontrolu vsak
vykonavaju generalne riaditelstva prostrednictvom auditov. Tieto pripady nie su vidy
zapocitané do hodnoty vykazanej ako podvodné vydavky. Komisia doteraz nevypracovala
jasné usmernenia pre zostavovanie tychto udajov.

Komisia nema prehlad o urovni nezistenych podvodov

Komisia nevykondva odhad nezistenych podvodov, ani nikdy neuskutocnila prieskum
viktimizacie alebo vyskytu zamerany podvody stvisiace s vydavkami EU. Komisia nas
informovala, Ze prieskumy viktimizacie, vyskytu alebo vnimania nepovazuje za vhodné
nastroje, ktoré by poskytovali lepsi prehlad celkového rozsahu subvenénych podvodov v EU,
pretoze prieskum viktimizacie rozpo&tového podvodu s prostriedkami EU by znamenal
znacné naklady a nie je jasné, komu by sa mali polozit takéto sociologické otazky.

Studie vnimania a $tudie zalozené na skusenostiach sa véak pouZivaju na meranie
korupcie, ktora je takisto skryty zlocin. Medzi vSeobecne akceptované ukazovatele korupcie
patri index vnimania korupcie organizacie Transparency International a ukazovatel kontroly
korupcie Svetovej banky (WB-CCI). Tieto indexy pouZivaju vysledky studii zaloZzenych
na vnimani. Takéto prieskumy sa nevykonavaju s cielom nahradit oficidlne Statistiky, ale skor
na ich doplnenie.
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Popri prieskumoch vnimania sa nedavno uskutocnilo aj niekolko studii, v ktorych sa
odhadovala miera rizika korupcie alebo kontroly korupcie s pouzitim objektivnych
administrativnych udajov?*.

V oblasti sudrznosti GR REGIO iniciovalo studiu na posudenie kvality spravy
na regionalnej urovni s vyuzitim udajov o verejnom obstaravani. Jednym z meranych
ukazovatelov vykonnosti bola kontrola rizik korupcie (rdmcek 1). Mat prehlad o regionalnych
alebo sektorovych rozdieloch v tejto suvislosti je klicové pre pochopenie rizik korupcie
a pre ich ucinné riadenie.

V roku 2017 GR REGIO iniciovalo Studiu o vykonnosti verejného obstaravania podla
jednotlivych regiénov v €lenskych $tatov EU s pouZitim inovaéného ukazovatela rizika
korupcie, ktory bol vypracovany v ramci vyskumného projektu DIGIWHIST

na univerzite v Cambridgei. Pri tejto metdde sa pouzivaju velké data z databaz
verejného obstaravania velkého rozsahu (Tender Electronic Daily), udaje

z obchodnych registrov a finanéné Gdaje a Gdaje o vlastnictve??.

Tento sposob merania korupcie ukazuje, Ze rozdiely medzi regionmi a sektormi su
vacsie nez medzi roznymi krajinami, kedZe porovnavanim rozdielov medzi krajinami
sa zastiera Siroky okruh rozdielov v rdmci samotnych krajin.

Z tychto prikladov vyplyva, Ze v skuto¢nosti je mozné ziskat prehlfad o rozsahu
nezisteného podvodu alebo korupcie.

Analyza foriem a rizik podvodov, ktoru vykonava Komisia, nepostacuje

Poznanie foriem podvodov prispieva k presnému a aktudlnemu posudeniu rizika
podvodu a pomaha urcovat a uplatriovat vhodné kontroly s cieflom predchadzat podvodom
a odhalovat ich.

21 Fazekas, M., a Kocsis, G., (2017); Fazekas, M., Téth, 1. J., a King, P. L., (2016); Golden, M., a Picci, L.,
(2005). Stredisko pre Studie v oblasti boja proti podvodom (Centre for Counter Fraud Studies)
na univerzite v Portsmouthe tiez vypracovalo metdédu merania strat v désledku podvodov. Pozri
Button, M., a Gee, J., (2015).

22 Fazekas, M., a Kocsis, G., (2017); Fazekas, M., Téth, 1. J.,, a King, P. L., (2016); s. 369 — 397.



24

Komisia analyzuje rézne druhy podvodu, aby mohla dodrzat:

svoj ro¢ny zavazok predlozit Eurépskeho parlamentu a Rade spravu o opatreniach,
ktoré Komisia a ¢lenské Staty prijali v oblasti boja proti podvodom, a o ich vysledkoch
(v sprave o ochrane finan¢nych zaujmov) a svoje zavazky vyplyvajuce z odvetvovych
pravnych predpisov,

ramec Komisie pre vnutornu kontrolu, v ktorom sa vyZzaduje vykonanie posudenia rizika
podvodu.

Sprava o ochrane finan¢nych zaujmov za rok 2016 obsahuje oddiel o druhoch
nezrovnalosti oznamenych ako podvodné, pokial ide o fondy v oblasti polnohospodarstva,
ako aj o prioritnu oblast ,,Vyskum a technicky rozvoj“ na roky 2007 — 2013 v pripade
Strukturalnych fondov. Analyza modus operandi v sprave zahfiia r6zne druhy nezrovnalosti
oznamenych ako podvodné?®:,

Urad OLAF okrem spravy o ochrane finanénych zaujmov vypracoval aj niekolko analyz,
tzv. prehladov pripadov, ktoré sa zaoberali hlavnymi formami podvodov, slabymi miestami
a varovnymi priznakmi. Tieto prehlady pripadov obsahuju zoznam anonymizovanych
pripadov zaloZenych na vySetrovaniach uradu OLAF spolo¢ne s idajmi z ¢lenskych Statov.

Tieto prehlady su dobrym prikladom toho, ako sa poznatky dradu OLAF
o vySetrovaniach a dalsie informacie mézu pouZit na zabezpecenie vcasnych informacii
o hlavnych hrozbéach podvodu pogkodzujtcich rozpocet EU. Ide viak o jednorazové
dokumenty, ktoré sa neaktualizuju pravidelne. Urad OLAF vypracoval $tyri takéto prehlady
pripadov tykajuce sa podvodu?*, ktoré boli uverejnené v rokoch 2010, 2011, 2012 a 2013,
odvtedy vSak nezverejnil nijaku aktualizaciu. Napriklad posledny prehlad pripadov tykajuci sa
Strukturalnych fondov, ktory bol zverejneny v roku 2011, sa tyka programovych obdobi 1994
— 1999 a 2000 - 2006.

V sucasnosti sa rizika podvodu posudzuju na Urovni generalnych riaditelstiev.
Nevykonava sa centralne posudenie rizika podvodu za Komisiu ako celok a neexistuje nijaky
register rizik podnikovych podvodov. Takéto informacie by mali byt vstupom pre stratégiu
Komisie pre boj proti podvodom. Stratégia Komisie pre boj proti podvodom, prijata v roku

2 pozri napriklad pracovny dokument Utvarov Komisie SWD(2017) 266 final, &ast 2/2, tabulka CP16,
s. 64, sprievodny dokument k sprave o ochrane finan¢nych zaujmov za rok 2016.

24V roku 2017 drad OLAF uverejnil piaty prehlad pripadov tykajuci sa internych vy3etrovani.
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2011, neobsahuje nijaké informacie o tom, i existuje nejaka zakladna analyza rizika
podvodu, alebo o vysledkoch takejto analyzy.

Preskimali sme posudenia rizik podvodu, ktoré uskutocnilo sedem generalnych
riaditelstiev Komisie. Tieto posudenia rizik podvodu boli zalozené vyluéne na analyze
zistenych podvodov v spojeni s informdciami z réznych internych zdrojov (napr. IMS, drad
OLAF, vysledky auditov generdlnych riaditelstiev a zistenia EDA). Na doplnenie svojich analyz
rizika podvodu nepouzivaju iné informacie pochadzajuce z externych zdrojov, ako su
narodné Statistiky o trestnej ¢innosti alebo oficialne vladne spravy, ani analyzy a spravy
mimovladnych organizacii, ukazovatele rizika korupcie ¢i prieskumy tykajuce sa korupcie.
Zaver, ku ktorému dospelo pat zo siedmich generdlnych riaditelstiev vytvarajucich vydavky,
Ze riziko podvodu je nizke, sa nezaklada na dékladnej analyze v3etkych potrebnych prvkov?®.

Z informacii v globalnom registri podvodov, ktory vytvoril Autorizovany institut
verejnych financii a G¢tovnictva (Chartered Institute of Public Finance and Accountancy)
spolo¢ne s Uctovnickou spoloénostou Moore Stephens, vyplyva, Ze riziko podvodu by mohlo
byt vysoké v pripade grantovych vydavkov (ktoré predstavuju velky podiel vydavkov EU).
Tento register je zaloZzeny na globalnom prieskume vyse 150 odbornikov v oblasti
Gcétovnictva a rizika podvodu z 37 krajin s cielom posudit najzdvaznejsie rizikové oblasti
na svete. Respondenti posudzovali 18 rozlicnych druhov rizika podvodu a Uplatkarstva
vSetkych respondentov v prieskume uviedla, Ze grantovy podvod predstavoval vysoké alebo
velmi vysoké riziko, é&im sa umiestnil na prvom mieste registra?®.

Niektori experti, s ktorymi sme viedli konzultacie, zastdvaju nazor, Ze je dblezité
pouzivat niekolko odlisnych metdd prispdsobenych druhu vydavkov, aby sa ziskal lepsi
prehlad o riziku, rozsahu a povahe podvodov suvisiacich s vydavkami EU. Napriklad v pripade
spoloc¢nej polnohospodarskej politiky, v ktorej sa financné prostriedky udeluji najma
na zaklade platobnych narokov a v ktorej sa v mensej miere uplatriuje volnost rozhodovania,
pokial ide o to, ako sa prideluju pefiazné prostriedky EU, by jednym z moznych spdsobov
merania rozsahu podvodnych vydavkov mohlo byt meranie straty v dosledku podvodov.

V pripade investiénych projektov méze byt mozné stanovit riziko podvodu a korupcie
analyzou administrativnych suborov Udajov (velké data), ako su databazy verejného
obstaravania a zmluv, ako aj analyzou Ziadosti o grant a suvisiacich rozhodnuti. Prieskum

» GR EMPL, GR REGIO, GR AGRI, GR RTD a GR HOME.

26 https://www.moorestephens.co.uk/services/governance-risk-and-assurance/rhiza-risk-
management-tool/global-fraud-risk-register#.


https://www.moorestephens.co.uk/services/governance-risk-and-assurance/rhiza-risk-management-tool/global-fraud-risk-register
https://www.moorestephens.co.uk/services/governance-risk-and-assurance/rhiza-risk-management-tool/global-fraud-risk-register
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prijemcov EU alebo subjektov, ktoré spravuju finanéné prostriedky EU, by takisto mohol
poskytnut doplriujuce informacie.

Komisia neanalyzovala pricCiny podvodu

Ani Urad OLAF, ani generdlne riaditelstva Komisie neuskutocnili podrobnu analyzu
hlavnych pricin podvodu alebo charakteristiky ludi, ktori sa dopustaju podvodu. Komisia
nezastava nazor, Ze by urcenie motivacie ludi, ktori sa dopustaju podvodu, vyrazne pridalo
hodnotu v jej boji proti podvodom.

NajcastejSim typom podozrenia z podvodu, ktory sme urcili v ramci nasho auditu, je
umelé vytvdranie podmienok prijemcami s ciefom ziskat pristup k finanénym prostriedkom
EU. Tento modus operandi poukazuje na to, ze podvodnici nie si vidy organizovanymi
zlo€incami, ale jednotlivci (prijemcovia finanénych prostriedkov EU), ktori zdmerne poruduju
pravidld, aby ziskali finanéné prostriedky EU, na ktoré s podla ich nazoru legitimne
opravneni. Niektori odbornici poukazali na moznost kauzdlneho prepojenia medzi zloZitostou
pravidiel a podvodom. V rdmceku 2 sa uvadza priklad, ktory sme uviedli v nasej vyroc¢nej
sprave za rok 201477,

Niekolko skupin os6b (ktoré boli z rovnakej rodiny alebo z rovnakej hospodarskej
skupiny) zaloZilo niekolko subjektov s ciefom ziskat pomoc, ktora presahuje strop
povoleny v rdmci podmienok investicného opatrenia. Prijemcovia deklarovali,

Ze tieto subjekty posobia nezavisle, v praxi to tak vSak nebolo, kedZe boli vytvorené
tak, aby fungovali spolu. V skutocnosti patrili do rovnakej hospodarskej skupiny, mali
spolocné miesto podnikania, zamestnancov, klientov, doddvatelov a zdroje
financovania.

Zo $tudie rizik korupcie v €lenskych $tatoch EU vyplyva, Ze prileZitost pouzivat diskre¢né
vydavky bez primeranych kontrolnych mechanizmov zvysuje riziko korupcie v oblasti
vydavkov?®, Niektori experti poukazali na podobny druh rizik. Bolo by preto vhodné,
aby urad OLAF alebo generalne riaditelstva Komisie analyzovali, akym sposobom volné
rozhodovanie v rdmci programov spolufinancovanych z prostriedkov EU ovplyviuje riziko

27 Eurdpsky dvor auditorov, vyro&na sprava za rok 2014, s. 229.

2 Mungiu-Pippidi, A., (2013),s. 10-11.
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podvodu v danej vydavkovej oblasti. Plati to najma pre oblast zdiefaného riadenia (napr.
pri eurdpskych strukturalnych a investicnych fondoch), v ktorej organy ¢lenského statu
rozdelujuce tieto financné prostriedky maju diskre¢nu pravomoc urcovat kritéria

a podmienky opravnenosti.

Podvod je prierezova otazka. Uspeéné obmedzenie podvodov si preto vyzaduje Usilie
a Siroky okruh opatreni mnohych stran. Zaroven vsak boj proti podvodom nebyva zvycajne
hlavnou ¢innostou ani jedného konkrétneho opera¢ného Utvaru Ziadnej organizacie.
Osvedéenym postupom teda je urdit subjekt alebo jedného vrcholového manazéra, aby riadil
¢innosti organizacie na boj proti podvodom a aby nad nimi vykonaval dohlad?’. Zadsadné je
aj jasné vymedzenie Uloh a povinnosti prislusnych operaénych atvarov, kedze ide o jediny
spbsob, ako zabranit zdvojovaniu Uloh a vyhodnotit skuto¢ny vplyv kazdého subjektu.

Preskimali sme, ¢i Komisia ma jasné vedenie a Ulohy a povinnosti, ako aj vhodny
dohlad nad riadenim rizik podvodu. Posudzovali sme aj to, ¢i ma Komisia dobre koncipovanu
stratégiu pre boj proti podvodom, ktorou je mozné usmerriovat jej kazdodenné opatrenia
na boj proti podvodom, a ¢i nalezite meria vystupy tychto opatreni.

V ramci modelu riadenia Komisie s povinnosti rozdelené; korporatny dohlad
nad riadenim rizik podvodu je vSak nedostatocny

Analyzovali sme typické (najcastejsie) ulohy a povinnosti réznych organov s ohfadom
na hlavné vysledky suvisiace s podvodmi v kazdej faze boja proti podvodom: planovanie,
vykondvanie a oznamovanie (priloha V).

V ramci modelu riadenia Komisie su ulohy a povinnosti Utvarov Komisie zucastnujucich
sa na opatreniach na boj proti podvodom su rozdelené. Korporatny dohlad je vSak
nedostatocny. Vacsina organov ma poradnu ulohu. Hlavné subjekty zodpovedné
za opatrenia na boj proti podvodom su kolégium komisarov, generdlne riaditelstva a organy
¢lenskych statov.

29 A Framework for Managing Fraud Risks in Federal Programmes (Rémec riadenia rizik podvodu
vo federdlnych programoch), GAO, jul 2015, GAO-15-593SP, s. 10.
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Predseda Komisie urcuje kazdému komisarovi jeho povinnosti v jednotlivych
poverovacich listinach. Predseda pozaduje, aby vSetci komisari zabezpecovali spravne
finanéné riadenie programov, za ktoré zodpovedaju, vratane ochrany rozpoc¢tu EU pred
podvodmi. V poverovacej listine komisara pre rozpocet a ludské zdroje, ktory zodpoveda
za urad OLAF, sa stanovuje, aby sa zameral na ,,posilnenie vySetrovania podvodov
poskodzujucich rozpocet EU, korupcie a zavaznych pochybeni v eurépskych intittciach, a to
prostrednictvom podpory ¢innosti tradu OLAF, ktorého nezavislost pri vySetrovani sa musi
zachovat”. V portféliu tohto ani Ziadneho iného komisara sa osobitne neuvadza strategické
riadenie rizik podvodu a predchadzanie podvodom.

Urad OLAF je kld¢ovym orgdnom EU pre boj proti podvodom a podla nariadenia (EU,
Euratom) ¢. 883/2013 (dalej len , nariadenie o Urade OLAF“) musi prispievat k vypracuivaniu
politiky Komisie na boj proti podvodom. Ani drad OLAF, ani iné Utvary Komisie vSak nehraju
hlavnu ulohu pri dohfade nad planovanim a vykonavanim opatreni Komisie na boj proti
podvodom a nad oznamovanim vysledkov. Vzhladom na model riadenia Komisie samotny
urad OLAF nezodpoveda za Ziadne rozhodnutie s vplyvom na povolujucich uradnikov
vymenovanych delegovanim alebo na ¢lenské taty. Urad poskytuje usmernenia
a odporucania pre subjekty zodpovedné za r6zne opatrenia boja proti podvodom (priloha V).

Komisia spoloéne s &lenskymi $tatmi zodpovedd za ochranu finanénych zaujmov EU
pred podvodmi vo vydavkovych oblastiach suidrznosti a polnohospodarstva. V sucasnosti
Komisia nema pravidelné postupy na zistenie, do akej miery ¢lenské staty sleduju pripady
podozrenia z podvodu. Nema ani u¢inny mechanizmus, ako prinutit ¢lenské staty, aby prijali
opatrenia proti podvodom, ani mechanizmus na monitorovanie alebo ovplyvnenie takychto
opatreni.

Niekolko inych medzinarodnych organizacii si uvedomuje, aké potrebné su takéto
mechanizmy monitorovania. Napriklad pracovna skupina OECD pre boj proti Uplatkarstvu,
ktorej ¢lenovia sa vyberaju z orgdnov presadzovania prava a z justi¢nych organov ¢lenskych
$tatov, riadi vykondvanie a presadzovanie Dohovoru OECD o boji s podplacanim?® a dozer3
na ne. Pracovna skupina pre boj proti Uplatkarstvu vypracovala niekolko postupov a praktik,
prostrednictvom ktorych sa pracovna skupina a ¢lenské Staty OECD mdzu navzajom
ovplyvriovat s cielom posilnit svoje prislusné kapacity na vykonavanie dohovoru (rdméek 3).

30 Dohovor OECD o boji s podpldcanim zahraniénych verejnych &initelov v medzindrodnych
obchodnych transakciach.
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Hlavny nastroj pracovnej skupiny pre boj proti Uplatkarstvu je partnerské
preskimanie, pri ktorom externi experti posudzuju pravne predpisy kazdého
¢lenského statu OECD a jeho usilie tieto predpisy vykonavat. Tieto spravy

o monitorovani krajin obsahuju aj odporucania, ktoré sa neskor starostlivo
monitoruju. Pracovna skupina pre boj proti Uplatkarstvu priebezne monitoruje

aj vySetrovania trestnych ¢inov, ktoré ¢lenské staty otvorili, predklada studie

a pravne nezavdzné opatrenia zamerané na posilnenie integrity verejného sektora

a zlepsenie schopnosti ¢lenskych statov odhalovat a vySetrovat nadnarodnu
korupciu. Tento systém vzajomného ucenia a dohladu motivoval ¢lenské Staty OECD
a pomohol im, aby zlepsili svoje vysledky pri pIneni dohovoru.

V stratégiach pre boj proti podvodom a vo vykazovani ich ucinnosti su
nedostatky

Strategicky rdmec pre opatrenia Komisie na boj proti podvodom zahfiia stratégiu
pre inStituciu ako celok (stratégia Komisie pre boj proti podvodom) prijatu v roku 2011
a stratégie pre boj proti podvodom na urovni generalnych riaditelstiev a/alebo
na odvetvovej Urovni, ktoré vypracuvaju jednotlivé generalne riaditelstva alebo ich skupiny,
ktorym hrozia podobné rizikd podvodu, napr. v ramci programov politiky sudrznosti alebo
vyskumnych programov. Komisia existenciu individualnych a sektorovych stratégii pre boj
proti podvodom oddvodniuje tym, Ze univerzadlne rieSenie by nebolo najucinnejSim
spOsobom riadenia rizika podvodu a Ze povinnosti jednotlivych subjektov sa od seba liSia
v zavislosti od spdsobu riadenia a od oblasti politiky.

Hoci mala byt stratégia Komisie pre boj proti podvodom dokoncena do konca roku
2014, niektoré Cinnosti stale prebiehaju. Vzhladom na to, Ze Komisia neaktualizovala
stratégiu Komisie pre boj proti podvodom od jej prijatia v roku 2011, mame pochybnosti
o tom, Ci je z praktického hladiska vhodn4, aby sa fiou riadili ¢innosti Komisie v oblasti boja
proti podvodom. Komisia nas informovala, Ze sa pripravuje aktualizacia tejto stratégie
a Coskoro bude prijata.

Preskiimali sme stratégie pre boj proti podvodom siedmich generalnych riaditelstiev
vytvarajucich vydavky vo vSetkych hlavnych vydavkovych oblastiach: GR AGRI, GR CONNECT,
GR DEVCO, GR EMPL, GR HOME, GR REGIO a GR RTD. Tieto stratégie pre boj proti podvodom
zahrfnali niekolko ukazovatelov vystupov alebo jednotlivych vystupov na podporu
stanovenych cielov. Tieto ciele st vSak len vSeobecné a vo vacsine pripadov nie su
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meratelné. Z 29 cielov, ktoré sme analyzovali, sa 18 tykalo ,posilnenia“, , pozdvihnutia®,
»,podporovania“, ,zdokonalenia“ a “zlepsenia“ niektorych ¢innosti boja proti podvodom bez
zachytenia vychodiskového bodu (vychodiskovej hodnoty) a cielovej hodnoty.

Tri kld€ové spravy, ktoré obsahuju informacie o opatreniach Komisie na boj proti
podvodom, su sprava o ochrane finanénych zaujmov, vyro¢na sprdva o riadeni a vykonnosti
a vyroc€né spravy generdlnych riaditelstiev o ¢innosti. Za vypracovanie prvych dvoch sprav
zodpoveda kolégium komisarov a poslednu spravu vypracuvaju jednotlivé generalne
riaditelstva (ilustrdcia 6).

llustracia 6 — Spravy Komisie obsahujice informacie o opatreniach na boj
proti podvodom

Politicka uroven e
Sprava
Eurdpska | politicka zodpovednost f‘i’n‘;:";r:,“;
komisia za hospodarenie zéujmzv
(kolégium) s rozpo¢tom EU

a . ———

Prevadzkova :
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vymenovani ) ) - 1

delegovanim za hospodarenie vsE )
(generalni riaditelia) S rozpocv:tom EU

Prevadzkova uroven

, — Skima ¢éast o podvodoch
Vydava odporucania

o vysetrovanych
pripadoch a opatreniach
oja proti podvodom

Vypractva éast o podvodoch

Vypracuva spravu o ochrane
finan¢nych zaujmov

Zdroj: EDA.

Vo vyrocnej sprave o ochrane finanénych zaujmov su predstavené vystupy opatreni
Komisie a ¢lenskych statov na boj proti podvodom (napr. revidované nariadenia, stratégie,
smernice alebo odborna priprava v oblasti informovanosti o podvodoch), neobsahuje vsak
posudenie ich ucinnosti z hladiska skuto¢ného predchadzania, odhalovania, vymahania alebo
odradzania. Spravou o ochrane finanénych zaujmov sa splfia povinnost stanovena
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v &lanku 325 ods. 5 ZFEU, v ktorom sa stanovuje, Ze Komisia v spolupraci s &lenskymi $tatmi
predklada kazdoro¢ne Rade a Eurépskemu parlamentu spravu o opatreniach prijatych
na vykonanie tohto ¢lanku.

Informacie o skutocnych vysledkoch opatreni Komisie na boj proti podvodom
neobsahuje ani vyro¢na sprava o riadeni a vykonnosti — jeden z hlavnych ndastrojov Komisie
na zaistenie zodpovednosti.

Vo svojich vyroénych spravach o ¢innosti musia generalne riaditelstva oznamovat
vysledky svojich opatreni na boj proti podvodom zalozené na ukazovateloch vymedzenych
v rocnych planoch riadenia. Generalne riaditelstva, ktoré sme analyzovali, nepodavali spravy
o ucinnosti opatreni na boj proti podvodom vyplyvajlcich z ich stratégii pre boj proti
podvodom. Iba GR EMPL a REGIO vo svojich vyro¢nych spravach o ¢innosti za rok 2016
uviedli informdcie o vystupoch, ktoré su vysledkom pouzivania nastroja na hodnotenie rizika
ARACHNE??, a 0 svojom monitorovani, ako ¢lenské $taty vykonavaju opatrenia na boj proti
podvodom zaloZené na riziku.

Zabranenie podvodu este predtym, nez k nemu déjde, je klu¢ovym prvkom ucéinného
ramca boja proti podvodom. Preskimali sme klticové opatrenia Komisie na predchadzanie
podvodom a konkrétne spdsob, ako Komisia posudzuje riziko podvodu pred tym, ako prijme
pravidla vztahujluce sa na vydavky a navrhne a vykondava primerané kontroly podvodov.
Analyzovali sme aj to, ako Komisia pouZziva udaje na predchadzanie podvodom.

Komisia nedavno zaclenila kontroly podvodov do hlavnych pravidiel
vztahujucich sa na vydavky

Cinnosti Komisie v oblasti zabezpeé&enia proti podvodom siahaju az do roku 2000,
ked sa Komisia rozhodla zvysit G¢innost svojho zabezpecenia pravnych predpisov proti
podvodom??. V rdmci radu OLAF bol vytvoreny osobitny Gtvar pre zabezpecovanie proti
podvodom, ktory bol konkrétne povereny kontrolou, aby vydavkové programy obsahovali
konkrétne pravne ustanovenia na boj proti podvodom, ¢im sa zaistili nalezité kontroly
podvodov.

31 http://ec.europa.eu/social/main.jsp?catld=325&intPageld=3587&langld=en.

32 COM (2000) 200 final/2 — Reforma Komisie — Biela kniha — Druha éast — akény plén, opatrenie 94.
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V roku 2007 Komisia oznamila, Ze dosiahla ciele svojich postupov na zabezpecenie proti
podvodom?? a Ze do pravidiel vztahujucich sa na vydavky boli zaélenené Standardné
ustanovenia tykajlce sa boja proti podvodom. V roku 2011 Komisia povysila zabezpecenie
proti podvodom na prvé prioritné opatrenie svojej stratégie pre boj proti podvodom.
Klucové pravidla vztahujuce sa na vydavky na obdobie 2007 — 2013 vsak boli prijaté pred
rokom 2011. A7 od zaciatku obdobia 2014 — 2020 obsahuju pravidla vztahujice sa
na vydavky v oblastiach sudrznosti, pofnohospodarstva a vyskumu poZiadavku na vykonanie
ucinnych a primeranych kontrol podvodov este pred vynaloZzenim vydavkov (ilustrdcia 7).

V minulosti boli niektoré kontroly podvodov zahrnuté na nizsich Urovniach pravnych
predpisov v oblasti vyskumu, napr. vo vzorovych zmluvach a dohodach.

V oblasti sidrZnosti sa GR REGIO rozhodlo pouZit externd sikromnu spoloc¢nost,
aby posudila, v akej miere ¢lenské $taty splfiaju poziadavku na vykonavanie Géinnych
a primeranych opatreni proti podvodom v programovom obdobi 2014 — 2020. V decembri
2016 Komisia podpisala s konzultantskou spolo¢nostou zmluvu na preskimanie opatreni,
ktoré prijali ¢lenské Staty s ciefom predchadzat podvodom a korupcii, pokial ide o eurépske
Strukturdlne a investi¢né fondy, a odhalovat ich. Vysledky mali byt k dispozicii do konca roku
2017, doslo v3ak k omeskaniu. Pre oblast polnohospodarstva sa takéto posudenie neplanuje.

llustracia 7 — Casova priamka opatreni Komisie stvisiacich so zabezpeéenim
proti podvodom

Zaciatok VFR 2007 - 2013 Zaciatok VFR 2014 - 2020 |

Priprava a prijatie hlavnych nariadeni
pre fondy a programy vo viacrochom
finanénom ramci na roky 2014 —2020
v oblastiach polnohospodarstva,
sudrznostia vyskumu?

: VK

Opatrenie 94 bielej knihy L Ciel stratégie Komisie pre boj Usmer- Néstroj lepSej préunej
na zvyZenie Gcinnosti EK tv)zn.amUJe,.ze ciele proti pot.:lvot’:lor.n’zaclenlt ) nenlaw regul‘af:le na posudenie
zabezpetenia proti zabezpecenia proti podvodom ustanovenia tykajlce sa boja pre I'epslu rizika podvodu
podvodom boli dosiahnuté proti podvodom do navrhov pravt'u:u pri vydavkovych
Komisie na vydavkové programy regulaciu programoch

10d prvotného navrhu po prijatie.

Zdroj: EDA.

3 predchadzanie podvodom opierajuc sa o operativne vysledky: dynamicky pristup k zabezpeé&eniu
proti podvodom, SEC(2007)1676.
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Komisia tak zahrnula ucelené ustanovenia na boj proti podvodom do vsetkych hlavnych
pravidiel vztahujlcich sa na vydavky v roku 2014. V programovom obdobi 2007 — 2013 tomu
tak vidy nebolo.

Na zaklade svojich vySetrovani urad OLAF vydal aj administrativne odporucania
generalnym riaditelstvam, v ktorych poukazal na nedostatky v ich kontrolnych
mechanizmoch na predchdadzanie podvodom a ich odhalovanie. Medzi rokmi 2014 a 2016
Urad OLAF vydal 113 takychto odporucani rozlicnym Utvarom Komisie. Nie je mozné
zhodnotit vplyv tychto odporuicani, kedZe ani Urad OLAF, ani generdlne riaditelstva
nekontroluju, ¢i sa tieto odporucania vykonali.

Posudenie rizika podvodu pred prijatim pravidiel vztahujtcich sa na vydavky
bude povinné od roku 2021

Komisia vykondva posudenia vplyvu s ciefom ziskavat dékazné informacie na posudenie
opravnenosti buducich legislativnych alebo nelegislativnych opatreni EU a toho, ako takéto
opatrenia navrhnut ¢o najlepsie tak, aby sa nimi dosiahli poZzadované ciele politiky. V sulade
s ramcom Vyboru sponzorskych organizacii komisie Treadway** by sme predpokladali,

Ze Komisia posudi riziko podvodu zaroven s vykonavanim tychto posudeni vplyvu.

Usmernenia o spdsobe vykondvania posudeni vplyvu tykajucich sa pravidiel
vztahujucich sa na vydavky (usmernenia pre lepsiu pravnu reguldciu) boli aktualizované
v roku 2015. Tato aktualizacia vSak neobsahovala Ziadnu poZiadavku, aby sa posudenie rizika
podvodu vykonavalo v ramci posudeni vplyvu®. Konkrétny nastroj na predchadzanie
podvodom bol do tychto usmerneni doplneny az v juli 2017 (ilustrdcia 7).

Tato nova poZiadavka sa preto bude uplatiiovat az na dalSiu generaciu finanénych
programov (od roku 2021). Okrem tejto poZiadavky neexistuju nijaké vyslovné poZiadavky
na posudenie rizika podvodu pred stanovenim vykonavacich pravidiel pre viacrocné financné
programy (ako su partnerské dohody a operacné programy v oblasti sudrznosti alebo
programy rozvoja vidieka v oblasti polnohospodarstva).

3 podla zasady 8 dokumentu Vyboru sponzorskych organizacii komisie Treadway (COSO) s hdzvom
Vnutornd kontrola — Integrovany ramec z roku 2013 musia organizécie zvazit potencial podvodu
pri posudzovani rizik pre dosahovanie cielov.

3 LepsSia pravna reguldcia v zaujme lepsich vysledkov — program EU, COM(2015) 215 final.
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Analyzovali sme aj informacie, ktoré poskytol drad OLAF o svojej Ulohe v ramci
medzirezortnych konzultacii medzi jednotlivymi Utvarmi Komisie pred prijatim navrhovanych
pravidiel. Urad OLAF musi predlozit stanovisko, v ktorom uvedie, ¢ sa v navrhovanych
pravnych predpisoch nalezite zohladnuje riziko podvodu. V rokoch 2014 — 2016 urad OLAF
prijal 2 160 Ziadosti o medzirezortné konzultacie od réznych utvarov Komisie. Urad predlofil
kladné stanovisko v 1 716 pripadoch (79 %) a kladné stanovisko s pripomienkami v 304
pripadoch (14 %). V uvedenych pripadoch bol Urad OLAF spokojny s navrhovanymi
pravidlami alebo navrhol zlep3enia. Urad vydal zdporné stanovisko v dvoch pripadoch (0,1 %)
a vo zvySnych pripadoch (6,9 %) s vydanim stanoviska meskal. Rdméek 4 obsahuje priklad,
ked prispevok uradu OLAF viedol k zmene pravidiel.

Ked'sa vypracuvali partnerské dohody na programové obdobie 2014 — 2020, tieto
dohody neobsahovali zmienku o poZiadavke, aby organy ¢lenskych statov vykonali
nalezité kontroly podvodov. V dbsledku prispevku Uradu OLAF bol do kazdej dohody
pridany samostatny ¢lanok, na zaklade ktorého museli ¢lenské Staty zaviest Ucinné
a primerané opatrenia na predchadzanie podvodom, v ktorych sa zohladnuju rizika,
podla ¢lanku 125 ods. 4 pism. c) nariadenia (EU) €. 1303/2013 (nariadenie

o spolo¢nych ustanoveniach).

Okrem uvedenych vystupov sme nezistili nijaké konkrétne hodnotenie zo strany
Komisie, v ktorom by sa uvadzalo, ktoré pravne predpisy EU boli zabezpecené proti
podvodom, alebo ktoré by obsahovalo nalezitu analyzu rizika podvodu ¢i ustanovenia
tykajuce sa boja proti podvodom. Neexistuje ani analyza nového pristupu Komisie
k zabezpeceniu proti podvodom stanoveného v ozndmeni Komisie z roku 2007.

Udaje na tcely predchadzania podvodov sa musia lepsie vyuZivat

Udaje o prevadzkovateloch, pri ktorych je riziko, Ze sa dopustia podvodu, sa mdzu
pouZit na to, aby sa zabranilo prideleniu pefiaznych prostriedkov EU potencidlnym budicim
podvodnikom:

v pripade priameho a nepriameho riadenia Komisia povazuje systém vcasného
odhalovania rizika a vylu€enia — systém vylucenia a vytvarania Ciernych listin — za svoj
hlavny nastroj na zabranenie, aby sa finanéné prostriedky EU pridelovali insolventnym,
nereguldarnym, nespolahlivym ¢i podvodnym hospoddarskym subjektom.
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ARACHNE je integrovany informaény nastroj na hibkovu analyzu udajov a spéjanie
udajov (data enrichment) vypracovany Eurépskou komisiou. V oblasti sudrznosti GR
REGIO a EMPL za klu¢ovy néastroj na predchddzanie podvodom povaZzuju ndstroj

na hodnotenie rizika ARACHNE. Podla tychto generalnych riaditelstiev by nastroj
ARACHNE mohol pomact organom ¢lenskych statov pri uréovani najrizikovejsich
projektov a prijemcov pocas predbeznych a naslednych kontrol.

Analyzovali sme Udaje zahrnuté v tychto dvoch nastrojoch.

Pre pravne obmedzenia Komisia nemohla vyluéit hospodarske subjekty z dévodu podvodu
alebo korupcie, ku ktorym doslo pred rokom 2016

Vylucenie v Eurdpskej Unie nadobudlo zna¢ny vyznam. Dovodom je, Ze podla smernic
EU o verejnom obstaravani sa verejné zakazky nesmu udelovat hospodarskym subjektom,
ktoré sa zapojili do trestnej ¢innosti alebo boli usved¢ené okrem iného z korupcie a podvodu
poskodzujucich finan¢éné zaujmy EU.

EU svoj systém vylu&enia vytvorila v roku 2008. S t¢innostou od 1. janudra 2016
Komisia nahradila predchadzajuci systém vylucenia a véasného varovania systémom
vC€asného odhalovania rizika a vylucenia EDES. Hoci niektori generdlni riaditelia mozu stale
pozadovat na vylucenie v€asné varovanie, hlavnym novym prvkom, ktory sa tymto systémom
zaviedol, je Ustrednd skupina, ktora posudzuje Ziadosti generalneho riaditela prislusného
generdlneho riaditelstva o vylic¢enie a vydava odporucania tykajuce sa vylucenia
a pripadnych finan¢nych sankcii. V konecnom désledku o vyluceni hospodarskeho subjektu
rozhoduje generdlny riaditel.

Vietky instittcie a orgdny EU moZu podat Ziadost o vyliéenie na zaklade informacii
zo spravneho alebo trestného konania, sprav Uradu OLAF, Eurépskeho dvora auditorov alebo
vnutornych auditorov Komisie, rozhodnuti Eurépskej centralnej banky, Eurépskej investic¢nej
banky a fondu ¢i inych medzinarodnych organizacii, alebo na zaklade pripadov podvodu
alebo nezrovnalosti, o ktorych rozhodli vnutrostatne organy v ramci zdiefaného riadenia
¢i delegované subjekty v rdmci nepriameho riadenia. Audity vykonavané povolujucimi
uradnikmi alebo auditormi zo sukromného sektora su tiez cennym zdrojom informacii.
Orgény clenskych statov dostali pristup k rozhodnutiam o vyliéeni, ale nemaju povinnost ich
zohladriovat pri kazdom rozhodnuti o financovani v ramci zdielaného riadenia tykajucom sa
pefaznych prostriedkov EU.

Vyltgenie hospodarskeho subjektu je zdihavy proces. Do 30. jina 2018, t. j. dva a pol
roka od zavedenia systému v¢asného odhalovania rizika a vylucenia, Komisia ako celok
vylucila 19 hospodarskych subjektov a zverejnila sankcie proti 6smim subjektom. Hoci
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v oblasti zdielaného riadenia organy &lenskych tatov len v roku 20163¢ ozndmili v IMS 820
pripadov podozreni z podvodu a Urad OLAF uzatvoril priblizne 60 vysSetrovani

s odporucaniami, v nariadeni o rozpoctovych pravidlach sa Komisii neudeluje nijaka
pravomoc konat, ak organy ¢lenskych statov sami neiniciovali vylicenie nespolahlivého
hospodarskeho subjektu. Tri hlavné generalne riaditelstva, ktoré zodpovedaju za tieto
vydavky (REGIO, EMPL a AGRI), preto nepodali ani jednu Ziadost o vylic¢enie narodnych
hospodarskych subjektov spolufinancovanych z ESIF.

Pokial' ide o vylucenia pre skuto¢nosti spred roku 2016, hlavnymi dévodmi tychto
vyluceni boli vdzne porusenia zmluvnych ustanoveni a zavainé profesionalne pochybenie. Je
to z toho dovodu, Ze pravne predpisy v tom ¢ase neumoznovali vyluéenie pre podvod bez
konecéného rozsudku. Doteraz boli z dévodu podvodu ¢i korupcie vylic¢ené len dva
hospodarske subjekty, ¢o znizuje odradzujuci uc¢inok tohto systému.

Systém vcasného odhalovania rizika a vylucenia poskytuje moZnost zaznamenavat
Gdaje o jednotlivcoch, ktori maju kontrolu nad podvodnymi spolo¢nostami alebo ktori ich
zastupuju ¢i v nich maju rozhodovacie pravomoci. Avsak len pre skuto¢nosti od roku 2016
pravne predpisy umoznuju vylucenie hospodarskeho subjektu, ak osoba, ktora je clenom
jeho spravneho, riadiaceho alebo dozorného organu, alebo ma pravomoc zastupovat,
prijimat rozhodnutia alebo vykonavat kontrolu, je sama v siéasnosti vylicend. Predtym bolo
mozné vylucit iba hospodarske subjekty, ktoré mali zmluvny vztah s verejnym
obstaravatelom alebo povolujucim dradnikom. V minulosti sa vyskytli pripady, ked dovtedy,
kym vznikla moZnost vylucit prislusny hospoddarsky subjekt, sikromné osoby, ktoré stéli
za podvodnymi spoloénostami, ¢asto spolo¢nost v zmluvnom vztahu s Komisiou uz zrusili
a vytvorili novu.

Svetova banka a iné medzinarodné financné institlcie neddvno zintenzivnili svoje usilie
zabezpedit, aby sa podvodné hospodarske subjekty zastavili a uz sa len tak znovu neobjavili
pod inym ndzvom (rdmdcek 5).

Svetova banka pouziva na boj proti korupcii a podvodom systém pozastavenia

a vylucenia. Svetova banka moze nariadit pozastavenie Ucasti alebo vylucenie
spolocnosti aj sukromnych os6b, ¢im prestand byt opravnené na uzatvorenie novych
zmluv na projekty financované Svetovou bankou. VSetky sankcie sa uverejnuju.

V roku 2017 Svetova banka nariadila do¢asné pozastavenie pre 22 spolocnosti

3 Vyroénd sprava o ochrane finanénych zdujmov za rok 2016, COM(2017) 383 final.
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a jednotlivcov a udelila sankcie 60 spoloénostiam a jednotlivcom?®’. V janudri 2018
zoznam vyluéeni obsahoval 414 vylienych spoloénosti a jednotlivcov2. Systém
Svetovej banky je v prevadzke uz viac nez desat rokov a v porovnani so systémom
EDES ma menej pravnych obmedzeni. Napriklad v nom nie je externé sudne
preskimanie rozhodnutia Svetovej banky a podmienky uverejnenia su menej prisne.

Clenské $taty nevyuzivaju naplno potencial nastroja Arachne pri predchadzani podvodom

Nastroj ARACHNE by orgdnom clenskych statov mohol pri vykondvani kontrol pred
uskuto¢nenim platby alebo po iom pomact urcit rizikové hospodarske subjekty. UzZitoénost
tohto nastroja zavisi od toho, kolko udajov doni riadiace organy ¢lenskych statov
zaznamenali, a od toho, ¢i ho pouZivaju systematicky. Pouzivanie tohto nastroja organmi
¢lenskych Statov je bezodplatné, v sucasnosti vSak nie je povinné.

V nasej osobitnej sprave z roku 2015 o tom, ako Komisia a ¢lenské Staty rieSia problémy
s verejnym obstaravanim vo vydavkoch EU v oblasti stidrznosti?, sme zistili, e iba 17 z 28
¢lenskych Statov tento nastroj bud’ pouzivalo, alebo vyjadrilo zdmer pouzZivat ho. V uvedenej
sprave sme preto odporucali, aby Komisia a ¢lenské staty este viac podporili pouzivanie
takychto nastrojov na hibkovu analyzu tdajov. Tri roky od vydania nasho odporicania sa
nastroj ARACHNE stale pouZiva v priblizne 170 z celkového poctu 429 operacnych programov
v 21 ¢lenskych Statoch (ilustrdcia 8).

Tento systém v stcasnosti neponuka nijaky spdésob, ako urcit, ¢i bol hospodarsky
subjekt vyluceny v rdmci systému Komisie. Spravcovia fondov v inych vydavkovych oblastiach
EU ako v oblasti sudrznosti nemaju k dispozicii podobné néstroje na hodnotenie rizika
podvodu.

37 Roé&nd aktualizicia Svetovej banky, viceprezident pre integritu, s. 28,
http://pubdocs.worldbank.org/en/703921507910218164/2017-INT-Annual-Update-FINAL-
spreads.pdf.

3 http://web.worldbank.org.

3 pozri osobitnu spravu Eurépskeho dvora auditorov €. 10/2015 — Usilie riesit problémy s verejnym
obstaravanim vo vydavkoch EU v oblasti sidrznosti by malo zintenzivniet.


http://pubdocs.worldbank.org/en/703921507910218164/2017-INT-Annual-Update-FINAL-spreads.pdf
http://pubdocs.worldbank.org/en/703921507910218164/2017-INT-Annual-Update-FINAL-spreads.pdf
http://web.worldbank.org/
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llustracia 8 — Pouzivanie nastroja ARACHNE v clenskych statoch*
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*Pocet operacnych programov na roky 2014 — 2020, v pripade ktorych sa pouzival systém ARACHNE v kazdom
¢lenskom State, ako percentualny podiel z celkového poctu operacnych programov danej krajiny na roky 2014 —
2020.

Zdroj: EDA na zaklade udajov Komisie.

88 Analyzou sme zistili, Ze vplyv systému vylucenia a udelovania sankcii, ktory Komisia
pouziva, je obmedzeny. Vylucenie sa navyse tyka iba vydavkov, s ktorymi hospodari priamo
a nepriamo Komisia, ¢o znamena, Ze vylicené spolo¢nosti mozu napriklad dalej dostavat
prostriedky z Kohézneho fondu. Hoci ma nastroj ARACHNE potencial stat sa Ucinnym
nastrojom na prechadzanie podvodom, systém stale obsahuje iba malé mnoZstvo udajov,
pat rokov po jeho spusteni.
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Hlavna zodpovednost za presadzovanie pravnych predpisov v oblasti boja proti
podvodom v sticasnom pravnom ramci EU leZi na ¢lenskych $tatoch, kedZe iba vnutrostatne
organy mozu vysetrovat trestné Ciny a vznasat obvinenia voci osobam. Zodpovednost
za vymahanie podvodne ziskanych pefiaznych prostriedkov EU zavisi od vydavkovej oblasti
EU.

Urad OLAF je v sti¢asnosti jedinym organom na trovni EU s nezavislymi vy$etrovacimi
pravomocami. V sulade s tymto mandatom uUrad OLAF vysetruje podvody, korupciu &i int
nezakonnu ¢innost s vplyvom na finanéné zaujmy EU“°. Na zaklade svojich administrativnych
vysetrovani moze Urad OLAF vydavat sudne, finanéné, administrativne alebo disciplinarne
odportéania®’. Urad OLAF méze tie odporudit preventivne opatrenia ha pomoc predist
zvyseniu nezrovnalosti.

Sudne odporucania su uréené pre prislusné vnutrostatne justi¢né organy a obsahuju
hlavne navrh na otvorenie vySetrovania osoby, ktora je podozriva (podla uradu OLAF)
zo spachania podvodu, alebo na pokracovanie vo vySetrovani vzhfadom na zistenia
a odporucania Uradu OLAF. Vysetrovania Uradu OLAF maju za ciel zjednodusit orgdnom
¢lenskych statov podanie Zaloby v konkrétnom pripade.

Financné odporucania su urcené pre prislusné generalne riaditelstva a tvori ich navrh
na vymahanie urcitej penaznej sumy alebo predidenie nenalezitému vynaloZeniu finan¢nych
prostriedkov. Vzhladom na to, Ze tieto odporucania nie su pre generalne riaditelstva
zavazné, urad OLAF takto ulahcuje ich pracu pri priprave prikazov na vymahanie a ziadosti

40 Clanok 1 ods. 1 nariadenia Eurépskeho parlamentu a Rady (EU, Euratom) ¢. 883/2013
z 11. septembra 2013 o vySetrovaniach vykondvanych Eurépskym Uradom pre boj proti
podvodom (OLAF), ktorym sa zrusuje nariadenie Eurépskeho parlamentu a Rady (ES) ¢. 1073/1999
a nariadenie Rady (Euratom) ¢. 074/1999.

1V rokoch 2012 a7 2016 v priblizne 21 % vy3etrovani, ktoré Grad OLAF uzavrel s finanénym
odporucéanim, stcasne vydal sudne odporucanie.
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na vyli&enie nespolahlivych hospodarskych subjektov z financovania EU prostrednictvom
systému EDES*2,

Vo vydavkovych oblastiach EU v rdmci priameho alebo nepriameho riadenia sa
generalne riaditelstvo, ktoré v minulosti prijalo rozhodnutie uskutoénit prislusnu platbu,
samo rozhoduje, ¢i bude vymahat peniaze od podvodného prijemcu. V pripade vydavkovych
oblasti EU v ramci zdielaného riadenia prislu$né generalne riaditelstvo vymaha periazné
prostriedky od daného ¢lenského Statu prostrednictvom finanénych oprav. Vnutrostatne
organy potom zodpovedaju za vymahanie prostriedkov EU od samotného prijemcu. V tejto
Casti skimame, aky vplyv maju administrativne vySetrovania Uradu OLAF na trestné stihanie
podvodnikov a na administrativny postup vymahania podvodne vynaloZenych prostriedkov
EU.

Sucasny systém vysSetrovania podvodov ma inherentné chyby

Medzi rokom 2009 a 2016 urad OLAF vydal spolu 541 sudnych odporucani. Doteraz
organy clenskych sStatov prijali rozhodnutia tykajuce sa 308 z tychto odporucani, Zaloby
podaliv 137 pripadoch (44,5 %) a zamietli 171 pripadov (55,5 %). O pocte odsudeni nie su
k dispozicii nijaké informacie. Justicné organy clenskych statov v sucasnosti v dosledku
pripadov otvorenych uradom OLAF poddvaju priblizne 17 Zalob ro¢ne (ilustrdcia 9).

42 Okrem externych vySetrovani je irad OLAF opravneny vykonavat aj interné vysetrovania
v indtituciach EU. Pocas tohto auditu sme tuto dlohu Gradu OLAF nehodnotili. Informacie
o administrativnych odporuicaniach su uvedené v bode 70.
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llustracia 9 — Sudne odporucania uradu OLAF v rokoch 2009 - 2016

Bez prijatia Prijaté
233 308
43 % 57 %
Zamietnuti ObZaloby
171 137

55,5% 44,5%

Zdroj: Sprava uUradu OLAF za rok 2016, s. 33.

Vzhladom na nedostupnost spolahlivych tdajov o celkovom poéte podvodov v EU,
ktoré sa v ¢lenskych Statoch trestne stihaji, nemoZeme poskytnut presny odhad celkového
podielu Zaldéb podanych vnutrostatnymi prokuratdrami v désledku sudnych odporucani
Uradu OLAF. Z verejne dostupnych informacii a informacii, ktoré nam poskytli vnatrostatne
organy, ktoré sme navstivili, vyplyva, Ze sudne odporucania Uradu OLAF, ktoré viedli
k Zalobe, predstavuju maly podiel z celkového poctu Zaléb podanych narodnymi generalnymi
prokuratormi v suvislosti s pripadmi podvodov stvisiacimi s vydavkami EU (raméek 6).

V Pol'sku bolo v rokoch 2013 — 2016 vydanych 446 obzalob a 50 podmienecnych
zamietnuti (t. j. 124 obZalob rocne).

V Bulharsku bolo v roku 2016 z podvodu s pefiaznymi prostriedkami EU obvinenych
72 0s6b zo 67 pripadov.

V Esténsku bolo v roku 2016 z podvodu suvisiaceho s vydavkami EU obvinenych 50
jednotlivcov a 22 pravnickych os6b, spolu v 15 pripadoch.
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V Madarsku podla statistik o trestnej Cinnosti ministerstva vnutra bolo v roku 2013
podanych 18 Zalob, 16 v roku 2014, 6 v roku 2015, 7 v roku 2016 a 1 v roku 2017
(spolu 48 za roky 2013 — 2017)*.

V Rumunsku prokuratori v roku 2016 podali 30 Zalob, ¢o je zvySenie oproti 39
pripadom, ktoré v minulosti vySetroval dtvar DLAF**. V désledku toho bolo pred sud
postavenych 115 jednotlivcov a 47 pravnickych osob a Styri pripady sa skoncili
uzatvorenim celkovo Siestich dohdd o priznani viny.

Z ilustrdcie 9 vyplyva, Ze viac ako polovica pripadov, v ktorych ¢lensky Stat prijal
rozhodnutie, bola zamietnutda. Podla vlastnej analyzy dradu OLAF tykajucej sa informacii,
ktoré zhromazdili Clenské Staty o sudnych odporucaniach, hlavné dévody zamietnutia boli
(ilustracia 10):

dokazy ziskané najprv uradom OLAF alebo neskor vnutrostatnym vysetrovacim
organom sa nepovazovali za dostato¢né na trestné stihanie (56 %),

opatrenie preSetrované uradom OLAF nebolo podla vnutrostatneho prava povazované
za trestny Cin (22 %),

podla vnutrostatneho prava uplynula premicéacia lehota (t. j. lehota na zacatie trestného
konania) (14 %)*°.

3 https://bsr.bm.hu/SitePages/Nyitolap.aspx navstivené 15. februara 2018.

4 Utvar pre boj proti podvodom (DLAF) je rumunsky vnutrostatny organ s vysetrovacimi
pravomocami, ktory zodpoveda za ochranu finanénych zaujmov EU v tejto krajine. Pozri $tatistické
Udaje z vyrocnej spravy DLAF za rok 2016, s. 11.

% Analyza plnenia stidnych odporuéani dradu OLAF vydanych v obdobi od janudra 2008
do decembra 2015 zo strany ¢lenskych Statov, s. 1.


https://bsr.bm.hu/SitePages/Nyitolap.aspx
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llustracia 10 — Hlavné d6évody zamietnutia

W Nepostacujuce dékazy
m Nejde o trestny Cin

M Premlcanie

m Nizka priorita

mIné

Zdroj: Analyza plnenia sudnych odporucani Uradu OLAF vydanych v obdobi od januara 2008 do decembra 2015
zo strany c¢lenskych Statov, strana 1.

97 Ako uz bolo uvedené, v 36 % pripadov bud organy ¢lenskych Statov nepovazovali
trestny Cin zisteny iradom OLAF za trestny ¢in podla vnutrostatneho prdva, alebo uplynula
lehota na zacatie trestného konania. Poznamendavame, Ze nie je vidy mozné predist
premlcaniu pripadu; vnutrostatni prokuratori mozu dospiet aj k odliSnému zaveru, ¢i bol
trestny ¢in spachany. To je dévod, pre¢o ma Uzka spolupraca Uradu OLAF s vnutrostatnymi
organmi prvorady vyznam?.

98 Pocas nasich rozhovorov v Styroch ¢lenskych Statoch vnutrostatni prokuratori uviedli,
Ze vo vacsine pripadov nemali aZz do chvile, ked' im bola doruc¢end zaverecna sprava, nijaky
kontakt s uradom OLAF. Uviedli aj, Ze by uprednostnili, keby o kazdom podozreni z trestného
Cinu boli informovani ovela skor nez po skonceni vySetrovania uradu OLAF, a Ze keby boli
takto informovani, mohli by iradu OLAF pomoct a v pripade potreby zacat vlastné
vySetrovanie s ciefom zabranit premléaniu pripadov.

99 Skutocénost, Ze vela pripadov vnatrostatni prokuratori zamietli, pretoze nedoslo
k spachaniu trestného ¢inu alebo uplynula preml¢acia lehota, teda svedci o tom,
Ze v sucasnosti ma spoluprdca Uradu OLAF s vnutrostatnymi orgdnmi nedostatky.

% \/ ¢lanku 12 nariadenia (EU, Euratom) ¢. 883/2013 sa uvadza, Ze Urad OLAF ,mdze prislusnym
organom prislusnych ¢lenskych statov v primeranom ¢ase zaslat informacie ziskané pocas
externych vysetrovani, aby mohli prijat zodpovedajuce opatrenia v stlade so svojim
vnutrostatnym pravom®.
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Z ilustrdcie 10 vyplyva, Ze 56 % zamietnutych pripadov bolo zamietnutych
pre nedostatok dékazov. To znamena3, Ze v kazdom druhom zamietnutom pripade dokazy
zhromazdené Uradom OLAF zaroven s dokazmi zhromazdenymi neskdr vnutrostatnymi
organmi pocas vysetrovania trestného ¢inu nestacili, aby prokuratori podali obzalobu.

Z nasich rozhovorov so zastupcami vnutrostatnych organov, nezavislej akademickej
obce a institucii EU (vratane Gradu OLAF) vyplyva, Ze hlavnym dévodom zamietnutia nie je
nedostatok dékazov, ale skor skutocnost, ze pripady su prilis staré. Nemusi nevyhnutne ist
o to, Ze premlcacia lehota daného pripadu uz uplynula alebo ma v kratkom case uplynut, ako
skor o to, Ze od spachania Udajného trestného cinu uz uplynulo niekolko rokov.

To neznameng, Ze by vySetrovania Uradu OLAF trvali pridlho. Vo vacsSine pripadov
urad OLAF vedie administrativne vySetrovania po zisteni prislusného Cinu a jeho oznameni.
Zavisi preto od v¢asnosti informdcii, ktoré dostane najma od institucii, organov, Uradov
a agentur a ¢lenskych Statov. Okrem toho na administrativne vySetrovanie Uradu OLAF musi
nadvazovat dalsie vySetrovanie trestného ¢inu v prislusnom ¢lenskom State. Dand osobu
nemozno trestne stihat bez toho, aby sa pripad vysetril v stlade s vnutrostatnym pravom.
Rozsah vysetrovania je v jednotlivych krajinach rozny, ale urcité konanie sa vyZzaduje
v kazdom ¢&lenskom State. Pri vySetrovaniach Uradu OLAF teda bez ohladu na to, ako dobre
sa vykonali, ¢asto existuje vysoké riziko, Ze uplynie ich ,, datum spotreby”.

Na ilustrdcii 11 je znazorneny ¢asovy ramec pripadov vySetrovanych iuradom OLAF.
Z udajov poskytnutych uradom OLAF vyplyva, Ze v roku 2017 mu vyber pripadov trval
v priemere dva mesiace a ich vysetrenie priblizne 22 mesiacov®’. Za predpokladu, Ze urad
OLAF dostane informdcie o pripade podozrenia z podvodu priblizne jeden rok od jeho
spachania a svoju zaverec¢nu spravu bezodkladne predlozi justicnym organom, vnutrostatne
organy dostanu informdcie o udajnom trestnom cine v priemere tri roky po jeho spachani.
V zlozitych pripadoch moze byt tento ¢as este dlhsi.

47 Pozri spravu Uradu OLAF, s. 53.
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llustracia 11 — Casovy ramec pripadov vysetrovanych tradom OLAF

Podvodnik Urad OLAF vyda svoju
spacha trestny Urad OLAF zaéne zaverecnu spravu
€in vy$etrovanie so sudnymi odporucamaml
411111, i
od halene Urad OLAF obvykle |nformuje vnutrostatne organy Vnutrostatni
podvodné o pripadoch aZ po dokonceniich vysetrovania, prokuratori
konanie vnutrostatne organy viak takisto mézu otvorit pripad zamietnu
vysetrovanie trestného ¢inu na zaklade rovnakych alebo podaju
skutocnosti, o znamenadve subezné vySetrovania. Zalobu

Zdroj: EDA.

Podla nasho nazoru sucasny systém, pri ktorom na administrativne vySetrovania
pripadu podozrenia z podvodu zo strany uradu OLAF nadvadzuje vySetrovanie trestného Cinu
na vnutrostatnej Urovni, zaberd v mnohych pripadoch vela ¢asu, a tak znizuje
pravdepodobnost dosiahnut konecny ciel — trestné stihanie.

Administrativnemu vymahaniu finan¢nych prostriedkov brania nedostatocné
dokazy

Ak Grad OLAF zisti akukolvek nezrovnalost (¢i uz podozrenie z podvodu alebo int
nezrovnalost) a dokaze odhadnut sumu, ktorad sa ma spatne ziskat, vyda finanéné
odporucanie.

Na ilustrdcii 12 s znazornené sumy, ktoré Urad OLAF odporucal na vymahanie
v rokoch 2002 az 2016. Podla dostupnych udajov odhadujeme, Ze celkova hodnota
finanénych odporucani radu OLAF v tomto obdobi bola priblizne 8,8 mld. EUR (za rok 2008
a 2009, za vSetky ostatné roky pouzivame priemer). Do konca roku 2016 sa vymahanim
spatne ziskalo spolu 2,6 mld. EUR (30 %). Z udajov vyplyva, Ze hoci sa celkova ro¢na vyska
odporucani tradu OLAF znacne lisi, vo vacésine rokov (s vyznamnou vynimkou v roku 2011) sa
vymahanim ziskala suma okolo 200 mil. EUR (priemer za poslednych 15 rokov je
173 mil. EUR).

Podla Statistickych udajov, ktoré sme dostali zo siedmich generalnych riaditelstiev
vytvarajucich vydavky (REGIO, EMPL, AGRI, RTD, CNECT, HOME a DEVCO), v rokoch 2012
az 2016 urad OLAF odporucal vymahat spolu 1,9 mld. EUR v rdmci 358 pripadov. V ¢ase
nasho auditu dosahovali vymahané sumy a finan¢né opravy generalnych riaditelstiev vysku
243 mil. EUR (13 % z celkovej odporucanej sumy) v rdmci 153 pripadov (v 43 % pripadov).
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Uzndvame, Ze proces vymahania moze stale prebiehat v znacnom pocte zvysnych finanénych
odporucani uradu OLAF.

Vymahanie neopravnene vyplatenych periaznych prostriedkov EU je zdihavy proces: podla
nasej vzorky pripadov, v ktorych bolo vymahanie Uspesné, odhadujeme, Ze priemerny cas
na dokoncenie vymahania je priblizne 36 mesiacov. V takom pripade by sme teda oCakavali
ovela vyssiu mieru spatne ziskanych finan¢nych prostriedkov na zaklade odporucani
vydanych v rokoch 2012 az 2014, ako je 15 % (z celkovej sumy odporucanej tradom OLAF),
ktoré generalne riaditelstva doteraz vymohli.

llustracia 12 — Sumy odporucané na vymahanie a spatne ziskané sumy za roky
2002 - 2016
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* Urad OLAF vo svojej vyrocnej sprdve za rok 2008 odhadol finanény vplyv pripadov, ktoré uzatvoril od svojho
zriadenia v roku 1999, na viac nez 6,2 mld. EUR. Priemer za 10-ro¢né obdobie vychddza priblizne na 620 mil.
EUR roc¢ne. KedZe za rok 2008 a 2009 nie su k dispozicii udaje, pouZili sme priemer za roky 2002 — 2011.

** Od roku 2012 urad OLAF celkovu sumu, ktort odporucal na vymdhanie, a suhrnnud sumu ziskanu vymdhanim

v priebehu roka vo svojej vyrocnej sprave uvddza ako vysledok vysetrovani uradu OLAF dokoncenych
v predchddzajucich rokoch.

Zdroj: EDA na zaklade vyro¢nych sprav uradu OLAF, 2002 — 2016.

Z udajov vyplyva, Ze v podstatnej Casti pripadov, ktoré urad OLAF uzatvoril
s odportG¢anim na vymahanie neopravnene vyplatenych pefiaznych prostriedkov EU, sa
bud toto vymahanie neuskutocnilo, alebo spatne ziskana suma bola ovela niZsia nez
odporucana suma.
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To sa potvrdilo nasim auditom: z pisomnych dékazov vyplyva, Ze v niekolkych
pripadoch generdlne riaditelstva nezastavali nazor, Ze spravy uradu OLAF obsahovali
dostatocCné informacie, aby sluzZili ako zaklad pre zacatie spatného vymahania neopravnene
vyplatenych finanénych prostriedkov®®. Generalne riaditel'stva bud' prijali (alebo externe
zabezpecili) dalsie kroky s ciefom rozhodnut, ¢i je vymahanie mozné, alebo sa spolahli
na dbékazy vyplyvajuce z ich vlastnych auditov.

Ked' Urad OLAF vyda sudne odporucanie a/alebo zasle spravu justicnym orgdnom
Clenského Statu, v niektorych pripadoch sa postup finan¢ného vymahania pozastavi. Zistili
sme niekolko pripadov, v ktorych bol postup vymahania pozastaveny a Urad OLAF pozZiadal
generadlne riaditelstva, aby vnutrostatnym organom alebo prijemcovi neposkytovali nijaké
informacie. Uzndvame vsak, ze mbze byt kompromis medzi vySetrovaniami trestného ¢inu
a rychlym vymahanim finan¢nych prostriedkov.

Pouzivanie administrativnych postupov na vymahanie neopravnene vyplatenych
pefaznych prostriedkov EU je viak stale Gcinnejsie a menej nakladné nez vymahanie tychto
financnych prostriedkov v ramci trestného konania prostrednictvom zmrazenia aktiv a ich
konfiskacie. V neddvnom prieskume Europolu o vymahani majetku pochadzajiceho
z trestnej &innosti v Eurépskej unii sa zistilo, Ze objem pefiazi, ktory sa v su¢asnosti v EU
vymaha, predstavuje len malu ¢ast odhadovanych prijmov z trestnej ¢innosti®°.

Zdiel'ané riadenie

V ramci zdielaného riadenia generalne riaditelstva nevymahaju penazné prostriedky
od prijemcov priamo, ale namiesto toho pouZivaji na ochranu rozpo¢tu EU rézne finanéné
postupy. Vo vacsine pripadov generalne riaditel'stva REGIO a EMPL uplatriuju financné
opravy vzdy, ked urad OLAF vyda financné odporucanie. Zalezi na prislusnych ¢lenskych
Statoch, aké napravné opatrenie proti prijemcom prijmu, ked generalne riaditel'stvo uplatni
finan¢nu opravu. V ramci priameho riadenia GR REGIO a EMPL nemaju povinnost
kontrolovat sumy ziskané od prijemcov vymahanim.

V pravidlach GR AGRI sa jasne nestanovuju hlavné kroky v nadvaznosti na financné
odporucania uradu OLAF. Napriklad v nich nie su terminy pre ¢lenské Staty na spochybnenie

“ V59 z0 150 pripadov, v ktorych sa vymahalo na zaklade finanénych odporacani Gradu OLAF,
spatne ziskana suma predstavovala najviac 70 % sumy, ktoru odporucal drad OLAF.

% Does crime still pay? Criminal asset recovery within the EU; Survey of statistical information
2010 — 2014 (Vynasa este zlo€in? Vymahanie majetku pochadzajiceho z trestnej ¢innosti v EU.
Prieskum Statistickych informacii za roky 2010 — 2014), Europol, 2016.
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vymahanej sumy, ktoru odporuica urad OLAF vo svojej sprave. GR AGRI svoju ulohu chdpe
ako dohlad nad vykonavanim vymahania, ¢o je vyhradne povinnostou prislusného ¢lenského
statu.

Na ilustrdcii 13 je znazornena celkova hodnota financnych odporucani uradu OLAF
poslanych GR REGIO, EMPL a AGRI v rokoch 2012 az 2016 spolo¢ne so sumami, ktoré sa
podarilo vymoct do ¢asu konania auditu. V obdobi rokov 2012 — 2016 dostali tieto tri
generalne riaditelstva 268 financnych odporucani dradu OLAF. Penazné prostriedky sa
podarilo vymoct v 125 z tychto pripadov (47 %). Miera spatne ziskanych finanénych
prostriedkov sa vyrazne nezvysi, ak zohladnime len tie finan¢né odporucania Uradu OLAF,
ktoré tri GR dostali v rokoch 2012 az 2014. Z tychto pripadov tri generalne riaditelstva
dokazali vymoct 15 % kombinovanej celkovej sumy odportcéanej tradom OLAF (GR REGIO —
10 %; GR EMPL — 19 %; GR AGRI — 33 %). Poznamendavame, Ze v oktébri 2016 Urad OLAF
vydal nové pokyny k navrhu a vypoctu finanénych odporucani. Vzhladom na to, Ze su nové
pokyny pomerne nové, ich celkovy vplyv na systém sa este len ukaze.

llustracia 13 — Sumy spatne ziskané GR REGIO, EMPL a AGRI na zaklade
odporucani uradu OLAF za roky 2012 - 2016
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Zdroj: EDA na zaklade tUdajov Komisie.

Jednou z hlavnych pricin, preco sa nepodarilo vymoct odporucané sumy, je podla GR
REGIO a EMPL skutocnost, Ze v zaverecnej sprave Uradu OLAF nie je odporic¢ana suma
zdovodnena priamo. Napriklad v jednom pripade generdlne riaditelstvo poZiadalo externu
spolo¢nost o vykonanie dokladnejsej pravnej analyzy nalezu iradu OLAF. V inom stvisiacom
pripade sa generalne riaditelstvo po porade s GR MARKT a Pravnym servisom Komisie
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rozhodlo, Ze z dovodu vysokého rizika sudneho sporu sumu odporucanu uradom OLAF
nebude vymahat. Daléim dévodom, preco nebola spitne ziskana celd odporicand suma,
bolo v niektorych pripadoch to, Ze v minulosti trad OLAF odporucal vyssie korekcie

pre nedodrzanie pravidiel verejného obstaravania, ako sa v skutocnosti uplatnili prislusnymi
GR na zdklade usmerneni Komisie®°.

Priame riadenie (GR CNECT a RTD)

Na ilustrdcii 14 je uvedena celkova hodnota financnych odporucani dradu OLAF
zaslanych GR CNECT a RTD v rokoch 2012 az 2016 spolo¢ne so sumami, ktoré sa podarilo
vymoct do ¢asu konania nasho auditu. Tieto dve GR dostali v rokoch 2012 aZ 2016 od Uradu
OLAF 36 finan¢nych odporucani. V deviatich pripadoch (25 % pripadov) sa podarilo vymdct
celd sumu. V jednom mimoriadnom pripade GR RTD vymohlo osemnasobok sumy
odporucanej Uradom OLAF, pretoze celkova suma spatne ziskana od prijemcu zahfnala
aj sumy extrapolované na zaklade vlastnych auditov generalneho riaditelstva. V tomto
pripade zastdvame nazor, Ze suma odporucana uradom OLAF bola plne vymoZzena. Miera
spatne ziskanych finan¢nych prostriedkov sa mierne zvysi len ak zohfadnime tie financné
odporucania Uradu OLAF, ktoré tieto dve GR dostali v rokoch 2012 az 2014. Z tychto
pripadov tieto dve GR dokazali celkovo vymdct 34 % celkovej sumy odporucanej iradom
OLAF.

0" Rozhodnutie Komisie z 19. decembra 2013 o stanoveni a schvaleni usmerneni o uréeni finanénych
oprav, ktoré ma Komisia uplatfiovat na vydavky financované Uniou v ramci zdielaného
hospodarenia pri nedodrzani pravidiel verejného obstardvania, C(2013) 9527 final.



50

Vs

llustracia 14 — Sumy spatne ziskané GR CNECT a RTD na zaklade odporucani
uradu OLAF za roky 2012 - 2016
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Zdroj: EDA na zaklade udajov Komisie.

Skontrolovali sme 20 finanénych odporucani uradu OLAF (10 za GR CNECT a 10 za GR
RTD) z 37 pripadov predstavujucich 86 % kombinovanej celkovej sumy odporucanej tradom
OLAF pre tieto dve GR. Na zaklade tohto sme zistili, Ze hlavnymi dévodmi omeskania
pri vymahani finan¢nych prostriedkov a neuspesného vymahania po vySetrovaniach uradu
OLAF su:

prebiehajuce vysetrovania trestného ¢inu alebo trestné konania,
nedostatoc¢né dokazy poskytnuté v spravach Uradu OLAF,

v Case, ked' urad OLAF pripad uzavrel, uz boli spolo¢nosti zlikvidované.

Cas potrebny na to, aby GR vytvérajuce vydavky ozndmilo pripad Gradu OLAF,
a rychlost vysetrovania Uradu OLAF mézu byt doélezitymi faktormi pre uréenie Gspechu
spatného ziskania finan¢nych prostriedkov, pretoze ¢as je velmi délezity v pripadoch, ked GR
vymahaju finan¢né prostriedky priamo od prijemcov. V pripadoch, v ktorych vymahanie stdle
prebieha, je priemerny Cas, ktory uplynul od zaciatku vysetrovania Gradu OLAF, pat rokov.
V pripadoch, ked podvodnici zlikvidovali alebo zrusili spolo¢nosti, asto okamzite
po oznameni auditu alebo vySetrovania dradu OLAF, su vyhliadky na Uspesnost vymahania
pomerne obmedzené.

Generdlne riaditel'stva mozu reagovat rychlejsie a zabranit vzniku nakladov
na vymahanie finanénych prostriedkov od prijemcu, ak mézu prostrednictvom svojich
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auditov preukazat, Ze doslo k poruseniu zmluvnych zavazkov. V tychto pripadoch prislusné
generalne riaditelstvo svoju pripravu tykajlcu sa prikazu na vymahanie zalozi na vysledkoch
vlastnych auditov namiesto spravy uradu OLAF. Zistili sme, Ze v pripadoch, ked generalne
riaditelstvo nevykonalo audit a jedinym zdrojom dbékazov bol vySetrovaci spis Uradu OLAF,
bolo pre generalne riaditelstvo tazsie vystavit prikaz na vymahanie na sumu odporucanu
Uradom OLAF, kedZe generdlne riaditelstvo povazovalo dostupnu dokumentaciu

za nedostatocnu.

DlZnici navyse niekedy predkladali pripady Sidnemu dvoru Eurdpskej Unie s ciefom
vymoct od Komisie ¢ast zamietnutych nakladov a/alebo $kdd. V takychto situaciach spatne
ziskanl sumu nemozno povazovat za konec¢nu az do uzatvorenia pripadu Sidnym dvorom.

Nepriame riadenie (GR DEVCO)

V ramci nepriameho riadenia GR DEVCO ulohami suvisiacimi s plnenim rozpoctu
poverilo prijimatelské krajiny, medzinarodné organizacie a rozvojové agentury krajin mimo
EU.

Na ilustrdcii 15 je znazornena celkova vyska financnych odporucani uradu OLAF
poslanych generalnemu riaditelstvu DEVCO v rokoch 2012 aZ 2016 spolo¢ne so sumou, ktoru
sa podarilo vymoct do ¢asu konania auditu. V obdobi rokov 2012 — 2016 dostalo GR DEVCO
53 finanénych odporucani Uradu OLAF. Vyméct sa podarilo sumy v 20 pripadoch (38 %
pripadov)°'. Miera spatne ziskanych finanénych prostriedkov sa vyrazne nezvysi, ak
zohladnime len tie finanéné odporucéania Uradu OLAF, ktoré toto GR dostalo v rokoch 2012
aZz 2014. Z tychto pripadov GR DEVCO dokdzalo vymoct 6 % celkovej sumy odporuicanej
Uradom OLAF.

1 GR DEVCO mé4 tieZ dohody o grante, verejné zidkazky a operacie rozpoctovej podpory v rdmci
priameho riadenia. N&s audit sa vSak zameral na vydavky v rdmci nepriameho riadenia.
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llustracia 15 — Sumy spatne ziskané GR DEVCO na zaklade odporucani tradu
OLAF za roky 2012 - 2016

140 000 000
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|

0

DEVCO
m Vyska sumy finanéného odporucania uradu OLAF (mil. EUR)

m Neexistuje pravny zdklad alebo potreba na vymahanie (mil. EUR)

B Spatne ziskana suma (mil. EUR)

Zdroj: EDA na zaklade udajov Komisie.

V pripadoch predstavujucich 58 % celkovej hodnoty financnych odporucani Uradu
OLAF GR DEVCO nevymohlo prisludné finanéné prostriedky EU, a to bud'z toho dévodu,
Ze podla neho pre to neexistoval pravny zaklad, alebo rozhodlo nevystavit prikaz
na vymahanie®?. Na zaklade 10 finanénych odporuéani tradu OLAF, ktoré sme preskdmali,
hlavnym dévodom, preco GR DEVCO nevymahalo sumy odporucané uradom OLAF, bolo to,
Zze GR DEVCO zastavalo nazor, Ze na to neboli dostatocné dokazy.

V troch z 10 pripadov predstavujucich vyznamny podiel hodnoty finan¢nych
odporucani Uradu OLAF sa GR DEVCO rozhodlo sumy nevymahat. Vzhladom na to, Ze GR
DEVCO po6sobi vo velmi rizikovom prostredi, a vzhladom na mozné rizika pre vykonavanie
jeho politik, generalne riaditel'stvo sa mdze za urcitych okolnosti rozhodnut, Ze periazné
prostriedky EU nebude od prijemcov vymahat. V krajinach s nestabilnym politickym
a justi¢nym systémom su vyhliadky na spatné ziskanie prostrednictvom trestného préava
procesného alebo obcianskopravneho (spravneho sudneho) konania pomerne zretelne nizke
a vySetrovania Uradu OLAF mo6Zu €asto byt jedinym spdsobom, ako vySetrit idajny podvod.
Urad OLAF dostato¢ne podrobne neanalyzuje, ktoré pripady mali za nasledok Uspe$né
vymahanie, a aké su dovody na to, Ze generdlne riaditelstva neprikrocili k vymahaniu alebo

52 Ak zohladnime finanéné odporu&ania Uradu OLAF vydané v rokoch 2012 aZz 2014, potom sa této
miera zvysi na 82 %.
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Ze sa im podarilo vyméct ovela nizsie sumy neZ sumy odporucané dradom OLAF. Takato
analyza by dradu OLAF pomohla lepsie zacielit svoje vySetrovania.

V oktébri 2017 dvadsat ¢lenskych statov prijalo nariadenie na posilnenie spoluprace
na Ucely zriadenia Eurdpskej prokuratury (EPPO)°3. Pdjde o organ EU, ktory bude mat
pravomoc vysetrovat a stihat trestné ¢iny poskodzujice finanéné zaujmy EU.

Eurdpska prokuratira ma posobit na dvoch Urovniach: jedna centralizovana a druha
decentralizovana. Centralizovanu Uroven tvori hlavny eurdpsky prokurator a jeden eurdpsky
prokurator za kazdy ¢lensky stat (dvaja z tychto prokuratorov budu zastavat funkciu
zastupcov hlavného prokurdtora), ktori sidlia v Ustredi Eurépskej prokuratury v Luxemburgu,
kym decentralizovanu Uroven predstavuju eurdpski delegovani prokuratori pracujuci
v ¢lenskych Statoch. Eurdpski prokuratori rozdeleni do komér budu zodpovedat za dohlad
nad eurépskymi delegovanymi prokuratormi a vo vynimoénych pripadoch budd sami viest
vySetrovania. Eurdpski delegovani prokuratori budu povereni vySetrovaniami vedenymi
v prislusnych ¢lenskych statoch (ilustrdcia 16).

>3 Holandsko a Malta sa zapoijili do Eurdpskej prokuratury v priebehu roku 2018.



llustracia 16 — Struktira Eurépskej prokurattry

EURGPSKY PROKURATOR

STRATEGIA

Hlavny eurdpsky prokurator
(ktorému pomahaju dvaja zastupcovia)

> Vedie Eurdpsku prokuratiru, organizuje jej pracu.
> Udrzuje kontakty s EU, €lenskymi statmi EU a tretimi stranami.

taad

Kolégium prokuratorov
(jeden eurépsky prokurator z kaZdej ziéastnenej krajiny)

> Rozhoduje o strategickych otdzkach, aby sa zabezpetila koherentnost,
kanzistentnost a efektivnost v rdmci jednotlivych pripadov a medzi nimi.

> Prijima vnutorny rokovaci poriadok.

PRACA

Stdle komory
(traja Elenovia: dvaja eurdpski prokuratori a predseda, ktorym je hlavny eurdpsky
prokurator, jeden zo zastupcov alebo iny eurdpsky prokurator)

> Monitoruju a riadia vy3etrovania a trestné stihania vedené delegovanymi
eurépskymi prokuratormi (EDP).

> Prijimaju operatné rozhodnutia: podanie obzaloby, zamietnutie pripadu, uplatnenie
zjednodudeného postupu, postipenie pripadu vndtrostatnym organom, davaju
delegovanym eurdpskym prokuratorom pokyn na zacatie vysetrovania alebo
na uplatnenie prava odnat spor stdu.

> Eurépski prokurdtori z dotknutych krajin EU vykonavaju dohlad nad delegovanymi
eurdpskymi prokuratormi v mene stalej komory.

PP
aasns
Delegovani eurdpski prokuratori (EDP)

(aspofi dvaja eurdpski prokuratori z kaZdej zi€éastnenej krajiny)

> Su zodpovedni za vySetrovanie, trestné stihanie a podanie obzaloby v pripadoch
patriacich do pravomoci Eurépskej prokuratdry.

Zdroj: Komisia.

Nariadenie, ktorym sa zriaduje Eurdpska prokuratira sme analyzovali so zretelom
na nase pripomienky k si¢asnému systému vysSetrovania a trestného stihania podvodov

stvisiacich s vydavkami EU. Posudili sme, ¢ Eurépska prokuratura bude riesit tieto hlavné
problémy:

sucasny systém, pri ktorom na administrativne vySetrovania pripadu podozrenia
z podvodu zo strany uradu OLAF nadvazuje vySetrovanie trestného ¢inu
na vnutrostatnej urovni, zabera v mnohych pripadoch vela ¢asu;



55

nedostatky v spolupraci medzi Uradom OLAF a vnatrostatnymi orgdnmi.

Vo vSeobecnosti zriadenie Eurdpskej prokuratury povazujeme na krok spravnym
smerom. Chceme v3ak poukazat na niekolko rizik, ktoré naznacuju, Ze Eurépska prokuratira
nemusi byt rieSenim uvedenych problémov:

V nariadeni sa stanovuje, Ze komory Eurdpskej prokuratiry budu dozerat na operativnu
¢innost delegovanych prokuratorov. Na to, aby komora mohla predloZit namietky

k stanovisku delegovaného prokuratora alebo o iom s tymto prokuratorom diskutovat,
bude potrebovat primeranych odbornikov na vnitrostatne trestné pravo a trestné
konania v osobitnych pripadoch, nehovoriac o potrebe prekladov. To znamena,

Ze na plnenie svojej funkcie dohladu potrebuje Ustredie Eurépskej prokuratury
dostatoény pocet zamestnancov a zdrojov, vratane odbornikov na vnutro$tatne pravo®.
Rozsiahle interné konzultacie a preklady mozu nakoniec trvat pridlho pre trestné
konania, v ktorych ¢as velmi ¢asto byva tym najvzacnejsim zdrojom.

Podla nariadenia o Eurdpskej prokurature budu vysetrovanie vykondvat hlavne
vySetrovatelia ¢lenskych Statov na zaklade poverenia Eurdpskej prokuratury.

V nariadeni sa nezavadza nijaky mechanizmus, ktory by Eurdpskej prokurature (alebo
akémukolvek inému organu EU) umoznil naliehat na organy ¢lenského $tatu,

aby vyclenili prostriedky na iniciativne Cinnosti, ktoré si nevyhnutné na vySetrovanie
podvodov stvisiacich s vydavkami EU, alebo na pripady, ktoré riesia delegovani
prokuratori. KedZe delegovani prokuratori budu potrebovat podporu svojich
prislusnych vnatrostatnych organov, aby mohli viest vySetrovanie potrebné na zacatie
konania na sude, ich U¢innost bude nadalej velmi zavisiet od vnutrostatnych organov.

Nariadenie o Eurdpskej prokurattre®® umoznuje institiciam, organom, Uradom

a agenturam EU poZiadat Urad OLAF o predbezné vyhodnotenie pripadov, ktoré sa maju
postupit Eurdpskej prokurature. KedZe pre Uspech vysetrovania trestného ¢inu je
rozhodujuci ¢as, nadmerné pouzivanie tejto moznosti moze nepriaznivo ovplyvnit
v€asné vykonanie akychkolvek nasledujucich opatreni. Buduce dohody o spolupraci
medzi Uradom OLAF a Eurépskou prokuratirou by mali umoznovat rychle rozhodovanie
o tom, ¢i sa ma zacat trestné konanie alebo ¢i sa ma pripad postupit na vySetrovanie

% Komisia odhaduje, Ze naklady Eurépskej prokuratdry so 115 zamestnancami dosiahnu 21 mil. EUR
rocne.

5 Pozri odévodnenie 51 nariadenia Rady (EU) €. 2017/1939 z 12. oktébra 2017, ktorym sa vykondva
posilnend spolupraca na ucely zriadenia Eurdpskej prokuratury (EPPO).



prislusnym &lenskym $tatom alebo prisludnou instituciou EU prostrednictvom
administrativneho postupu.
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Zavery a odporucania

V audite sme posudzovali, & Komisia riadi riziko podvodov suvisiacich s vydavkami EU
nalezitym spdsobom. Preskimali sme najméa opatrenia Komisie na zabranenie podvodom,
na odradenie potencialnych podvodnikov a na vymahanie financnych prostriedkov v pripade,
ked bol spachany podvod.

Na zéklade nasich pripomienok sa domnievame, Ze v EU je potrebného viac
odhodlania vykonavat Ucinny strategicky ramec na riadenie rizika podvodu na zaklade
spolahlivych posudeni. Zastavame nazor, Ze je zrejma potreba, aby Komisia zintenzivnila svoj
boj proti podvodom suvisiacim s vydavkami EU tym, Ze objasni a posilni povinnosti rozliénych
stran zapojenych do riadenia boja proti podvodom.

Komisia nema Uplné a porovnatelné informacie o miere zistenych podvodov
stvisiacich s vydavkami EU. Vlastné spravy Komisie tykajlce sa zistenych podvodov
v oblastiach, ktoré riadi priamo, su neuplné. V ramci zdielaného riadenia sa metodiky, ktoré
vyuZivaju ¢lenské staty na pripravu svojich oficidlnych Statistik o zistenych podvodoch, lisia
a informacie oznamované v systéme riadenia nezrovnalosti Komisie (IMS) nie su uplné.
Komisia nevykondva ucelené kontroly kvality udajov vykazanych v IMS ani neziada organy
¢lenskych Statov, aby poskytovali zaruky, pokial ide o spolahlivost oznamovanych tdajov. GR
vytvarajuce vydavky vykonavaju Ciastocné kontroly systémov oznamovania nezrovnalosti
na vnutrostatnej Urovni v ramci auditov systémov (body 21 — 32).

Komisia doteraz nestanovila spdsob, ako ziskat prehlad o nezistenych podvodoch
s ciefom doplnit oficidlne Statistiky, i ked existuje niekolko vSeobecne prijimanych spdsobov
na ziskanie prehladu o celkovom rozsahu podvodov (body 33 — 37).

Dostupné kvalitativne informacie o povahe a pri¢inach podvodov navySe povazujeme
za nedostatocné. K dispozicii su urcité informacie o formach a schémach podvodov
pouzivanych v roznych sektoroch, dostupné informacie sa vSak systematicky neaktualizuju.
NavySe sme nenasli podrobné analyzy ani Studie Komisie s ciefom urcit, ¢o vedie urcitych
prijemcov pefiaznych prostriedkov EU k tomu, aby spachali podvod.

Zo studii, ktoré pouzivali nahradné ukazovatele korupcie, takisto vyplynulo zistenie,
Ze riziko korupcie sa moze zvysovat s vyuZivanim diskre¢nej prdvomoci v oblasti vydavkov
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a s nadmernymi byrokratickymi kontrolami, ktoré pdsobia ako prekazka pre vstup inych
dodavatelov na trh, v désledku ¢oho je korupéné dohody jednoduchsie udrziavat
(body 38 —49).

V zdujme spravne koncipovaného pristupu k boju proti podvodom poskodzujucim financné
zaujmy EU by Komisia mala zaviest vierohodny systém na poddavanie sprav, prostrednictvom
ktorého by sa ziskavali informacie na posudenie rozsahu, povahy a hlavnych pricin
podvodov. Konkrétne by mala:

a) zlepsit systém riadenia nezrovnalosti (IMS) tak, aby vsetky prislusné organy
oznamovali informacie o vySetrovaniach podvodov poskodzujucich finan¢né zaujmy
EU véas.

b) vybudovat svoje kapacity na ziskavanie informacii tykajucich sa rizika podvodu
a korupcie pogkodzujucich rozpocet EU z réznych zdrojov; opakovane merat toto
riziko s pouZitim réznych metodik (prieskumy vyskytu a indexy zaloZzené
na administrativnych Gdajoch); a zvazit vytvorenie ukazovatelov rizika podla
vydavkovej oblasti, krajiny a sektora.

Termin: koniec roka 2022

V stratégiach Komisie pre boj proti podvodom a vo vykazovani ich ucinnosti su
nedostatky. Hoci ma Komisia oficialnu stratégiu pre boj proti podvodom (stratégia Komisie
pre boj proti podvodom), tuto stratégiu od roku 2011 neaktualizovala. Mame preto
pochybnosti o tom, Ci je z praktického hladiska vhodna, aby sa fiou riadili ¢cinnosti Komisie
v oblasti boja proti podvodom. Poznamendvame zamer Komisie aktualizovat svoju stratégiu
pre boj proti podvodom (body 58 — 64).

V ramci modelu riadenia Komisie su ulohy a povinnosti za opatreniach na boj proti
podvodom rozdelené. Rozlicné generalne riaditelstva a Utvary Komisie maju svoju vlastnu
stratégiu pre boj proti podvodom. Neexistuje nijaky Ustredny subjekt povereny tym,
aby zabezpecoval primerany instituciondlny dohlfad nad ¢innostami v oblasti boja proti
podvodom. Tuto Ulohu by pripadne mohol plnit Urad OLAF (odporuéanie 4). Strategické
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riadenie rizik podvodu a predchadzanie podvodom sa osobitne neuvadzaju v portfoliu
ani jedného komisara (body 52 = 57).

2.1. Dosiahnut lepsiu koordindciu pri rieSeni podvodov v ramci kolektivnej zodpovednosti
za predchadzanie podvodom a ich odhalovanie, pricom Komisia by mala zabezpedit,
aby strategické riadenie rizika podvodov a predchdadzania podvodom bolo jasne uvedené
v portféliu jedného komisara.

2.2. Komisia by mala zabezpecit, Ze nova stratégia pre boj proti podvodom bude:

— zalozend na komplexnej analyze rizik podvodu, ktora sa uskuto¢ni pred zavedenim
stratégie a pri ktorej sa pouZzije Siroké spektrum udajov z odliSnych zdrojov s cielom
uréit rozsah, povahu a pric¢iny podvodov stvisiacich s vydavkami EU,

— obsahovat zmysluplné ciele a meratelné ukazovatele,
— zahfnat podavanie sprav zalozené na dosahovani cielov.

Termin: koniec roka 2022

Hoci Cinnosti Komisie v oblasti zabezpecenia proti podvodom pochadzaju z roku
2000, ucelené ustanovenia tykajlice sa boja proti podvodom sa do pravnych predpisov
najvyssej urovne prvykrat zaclenili az v rokoch 2014 — 2020 (body 66 — 70).

Posudenie rizika podvodu pred prijatim vydavkovych programov a zavedenie
kontrolnych mechanizmov na boj proti podvodom predstavuju potencialne ucinny spdsob,
ako znizit straty v désledku podvodov. Komisia vsak v pripade vydavkovych programov
na roky 2014 — 2020 takéto posudenie navrhu pravidiel zacala pozZadovat aZ v neskorej faze
procesu. Tieto opatrenia sa teda za¢nu vykonavat az v dal$ej generdacii finanénych programov
po roku 2021. V ramci zdielaného riadenia Komisia nepoziadala ¢lenské Staty, aby vo svojich
programoch na roky 2014 — 2020 posudili riziko podvodu este pre ich prijatim. V tejto oblasti
sa viak vynaklada priblizne 70 % rozpoctu EU (body 71 — 75).

Pouzivanie udajov na predchadzanie podvodom a na odradzanie od nich mbze
predstavovat ucinny spésob bud na uréenie rizikovych hospodarskych subjektov este pred
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pridelenim financnych prostriedkov, alebo na zlepSenie buduceho plnenia povinnosti
prostrednictvom vylucenia hospodarskych subjektov a jednotlivcov, pri ktorych sa zistilo,
Ze sa dopustili podvodu. V ramci Komisie existuju iniciativy na urovni generalnych
riaditelstiev, ktorych cielom je vytvorenie takychto databdz, pouZivanie tychto nastrojov je
vSak pomerne obmedzené a nie je dostatocne koordinované. Konkrétne preventivny

a odradzujuci uc¢inok systému vylucenia a udelovania sankcii, ktory pouziva Komisia, je
obmedzeny, kedZe generalne riaditel'stvd zodpovedné za oblast politiky sudrZnosti

a polnohospodarstva nemaju pravomoc predloZit Ziadost o vylucenie podvodnych
hospodarskych subjektov podporovanych z tychto fondov. Okrem toho organy ¢lenskych
$tatov nemaju povinnost zohladriovat rozhodnutia o vyliéeni pri rozhodnutiach

o financovani, ktoré sa tykaju finanénych prostriedkov EU.

GR EMPL a REGIO od roku 2013 pouZzivaju svoj vlastny, interne vyvinuty nastroj
na predchadzanie podvodom — ARACHNE. Takyto nastroj ma potencial byt ucinny,
v sUucasnosti vsak stale neobsahuje dostatok udajov. Je povinnostou ¢lenskych statov
poskytovat informacie o podvodnych hospodarskych subjektoch a sikromnych osobach

s nimi spojenych (body 76 — 88).

3.1. V suvislosti s pravidlami vykonavania vydavkovych programov v obdobi po roku 2020 by
Komisia mala vykonat posudenie rizika podvodu a poZiadat ¢lenské staty, aby uskutocnili
podrobné posudenie rizika podvodu pred prijatim programov.

Cielovy datum vykonania: 2020
3.2. Pokial ide o jej systém vyltucenia, by Komisia mala:

a) zabezpedit, aby vsetky generélne riaditel'stva pouzivali systém véasného odhalovania
rizika a vylucenia v priamom a nepriamom riadeni;

b) vyzvat ¢lenské Staty, aby urcovali a oznacovali podvodné hospodarske subjekty
a sukromné osoby s nimi spojené.

3.3. Komisia by mala nabadat vsetky ¢lenské Staty, aby sa aktivne zapojili do databazy
ARACHNE tym, Ze budu predkladat aktualne Gdaje a vyuZivat prileZitosti ponukané
velkymi datami na predchadzanie podvodnému a neopravnenému pouZivaniu
finanénych prostriedkov EU.

Termin: koniec roka 2019
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Sudne odporucania uradu OLAF vedu k trestnému stihaniu podvodnikov asi v 45 %
pripadov. Sucasny systém, pri ktorom urad OLAF zacne vySetrovania po prijati informacii
z inych zdrojov a pri ktorom na administrativne vySetrovanie podozrenia z podvodu zo strany
Uradu OLAF ¢asto nadvazuje vySetrovanie trestného ¢inu na vnutrostatnej Urovni, zabera
v mnohych pripadoch vela ¢asu, a tak zniZuje pravdepodobnost dosiahnut konecny ciel —
trestné stihanie (body 94 — 104).

V niekolkych pripadoch (tykajucich sa podvodov alebo nezrovnalosti) generalne
riaditelstva nezastdvaju nazor, Ze spravy uradu OLAF obsahuju dostatocné informacie,
aby sluzili ako zaklad pre zacatie vymahania neopravnene vyplatenych financnych
prostriedkov. V takychto pripadoch generalne riaditelstva prijimaju (alebo externe
zabezpecduju) dalsie kroky s cielom rozhodnut, ¢i je vymahanie sumy mozné, alebo sa
spoliehaju na dokazy vyplyvajlce zo svojich vlastnych auditov (body 105 — 124).

Komisia by mala prehodnotit Ulohu a povinnosti Uradu OLAF v rdmci boja proti podvodom
stvisiacim s vydavkami EU s ohladom na zriadenie Eurdpskej prokuratury.

Komisia by Eurépskemu parlamentu a Rade mala konkrétne navrhnut opatrenia, ktorymi sa
Uradu OLAF udeli strategicka uloha a uloha dohladu v oblasti boja EU proti podvodom.

V ramci tejto ulohy by tirad OLAF mohol p6sobit ako orgdn dohladu zodpovedny za:

a) navrh a monitorovanie vykonavania politik Komisie na boj proti podvodom a dohlad
nad nim s osobitnym zameranim na poskytovanie podrobnej analyzy foriem podvodov
(modus operandi) a pricin podvodov v redlnom ¢ase;

b) koordinaciu a monitorovanie ¢innosti v oblasti boja proti podvodom v ¢lenskych

Statoch.

Termin: koniec roka 2022



Tuto spravu prijala komora V, ktorej predseda Lazaros S. LAZAROU, ¢len Dvora auditorov,
v Luxemburgu na svojom zasadnuti dna 14. novembra 2018.

Za Eurdpsky dvor auditorov

Klaus-Heiner Lehne
predseda
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Prilohy

Clanok 3 smernice o ochrane finanénych zaujmov Unie

,Podvod poskodzujuci finan¢éné zaujmy Unie

2. Na ucely tejto smernice podvod poskodzujuci finanéné zaujmy Unie
predstavuje:

a) pokial ide o vydavky nesuvisiace s verejnym obstaravanim, akékolvek konanie
alebo opomenutie tykajuce sa:

i)  pouzivania alebo predkladania falSovanych, nespravnych alebo neuplnych
vykazov alebo dokladov, ktoré maju za nasledok spreneveru alebo
neopravnené zadrzZiavanie financnych prostriedkov alebo aktiv z rozpoctu
Unie alebo z rozpoétov spravovanych Uniou, alebo v jej mene;

ii) neposkytnutia informdacii v rozpore s konkrétnou povinnostou, a to
s rovnakym nasledkom; alebo

iii) zneuZitia takychto financnych prostriedkov alebo aktiv na iné ucely, nez
na ktoré boli pdvodne poskytnuté;

b) pokial ide o vydavky suvisiace s verejnym obstaravanim, aspon pokial k nemu
doslo v umysle ziskat pre pachatela alebo inl osobu neopravneny prospech, a to
poskodenim finanénych zaujmov Unie, akékolvek konanie alebo opomenutie
tykajuce sa:

i)  pouzivania alebo predkladania falSovanych, nespravnych alebo neuplnych
vykazov alebo dokladov, ktoré maju za nasledok spreneveru alebo
neoprdvnené zadrZiavanie financnych prostriedkov alebo aktiv z rozpoctu
Unie alebo z rozpoétov spravovanych Uniou, alebo v jej mene;

ii) neposkytnutia informacii v rozpore s konkrétnou povinnostou, a to
s rovnakym nasledkom; alebo

iii) zneuzitia takychto financnych prostriedkov alebo aktiv na iné ucely, nez
na ktoré boli pédvodne poskytnuté, ktoré poskodzuje finan¢né zaujmy Unie."

Clanok 325 ZFEU

‘

,,Unia a ¢lenské Stdty zamedzia podvody a iné protiprdvne konanie poskodzujtice
finanéné zéujmy Unie prostrednictvom opatreni, ktoré sa prijmu v sulade s tymto
¢lankom, ¢o ma pdsobit odradzujuco a tak, aby to poskytlo, v Clenskych statoch,
institucidch, orgdnoch, uradoch a agentirach Unie ucinnu ochranu.“
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Predchadzanie (sprava
a vodcovstvo v oblasti
boja proti podvodom,
posudenie rizika

Odhal'ovanie
(detektivna kontrola
podvodov,
mechanizmy podavania

Vysetrovanie (spravne
a trestné)

Reakcia (sankcie, spatné
vymadhanie siim, trestné
stihanie, meranie
vykonnosti a vykaznictvo)

Organy podvodov, stratégie staznosti na podvody)

boja proti podvodom,

preventivne kontroly,

spravodajstvo)
OLAF \') \') Vv
IDOC Vv Vv
GR Komisie \'} \'} \'}
Eurojust v
Europol v
Vnutrostatne spravne organy v v v v
Vnutrostatne justicné organy v v v
a organy presadzovania prava
EPPO Vv Vv




65

Smernica o boji proti podvodom, ktoré poskodzuju finanéné zaujmy Unie,
prostrednictvom trestného prava(smernica o ochrane finanénych zaujmov Unie)
bola prijata spoluzdkonodarcom dfia 5. jula 2017. Clenské $taty maju dva roky

(do 6. jula 2019) transponovat ju do svojich vnutrostatnych pravnych predpisov.
Zjednocuje sa v nej vymedzenie Styroch trestnych ¢inov (podvod, korupcia, pranie
Spinavych penazi a zneuzitie verejnych financi), ako aj sankcii a premlcani.

Nariadenie 2017/1939, ktorym sa zriad'uje Eurépska prokurattra bolo prijaté

v oktdbri 2017. Eurdpska prokuratira ma zacat fungovat koncom roka 2020 alebo
zaCiatkom roka 2021 v 22 ¢lenskych Statoch a bude zodpovedat za vySetrovanie
trestnych ¢inov v oblasti rozpoctu EU vratane zdvainych cezhrani¢nych podvodov
s DPH nad 10 mil. EUR.

Navrh zmeny nariadenia o Urade OLAF 883/2013 (COM(2018) 338) tykajuci sa
vysSetrovani vykonavanych uradom OLAF, pokial ide o spolupracu s Eurépskou
prokuratirou a ucinnost vysetrovani iradu OLAF, prijaty v maji 2018.

Nové nariadenie o rozpoctovych pravidlach nadobudlo Ucinnost v juli 2018.
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Plénovanie Vykondvanie Podavanie sprav
Oznamovanie
L podozreni z podvodu P
Utvary Komisie Analyza rizika Stratégie pre boj L. . . Predh'ezne Lo o apotvrdenych Vyroéna sprava Vyrocrﬁ spr'ava
podvod proti pocvodom Plan riadenia anasledné kontroly | Trestné stihanie Vymahanie podvodov (spréva oinnosti c'rladem .
podvodov 0 ochrane finanénych avikonnosti
zaujmov)
Eurdpska komisia (kolégium) Informovany f f y
Clen Komisie povereny rozpottom a fudskymi zdrojmi Informovany Poradny y f y y Poradny Informovany Poradny
Spravna rada organizicie Poradny Informovany Poradny y j Poradny Poradny
Riaditel GR - povolujiici uradnik y deleg Nezapojeny Poradny Poradny
OLAF* Poradny Poradny Poradny Poradny Poradny Poradny Poradny Poradny Poradny
Hlavné Utvary: Generalny sekretaridt a GR BUDG Poradny Poradny Poradny f y jeny f y Poradny Poradny Poradny
Utvar pre vniitorny audit** jeny f y jeny y f y f y f y
Skupina kliringovych ustavov *** a
Vybor pre pokrok v oblasti auditu**** f y f y f y f y y y
Dozorny vybor tradu OLAF y y f y y y y
Siet Komisie na predchadzanie podvodom a ich odhal’ Poradny Poradny Nezapojeny Poradny f y
*Bonzultécia s iradom OLAF pri vietkych ostatnych op vo fazach pla iaa ia je volitelna, s vyni pripadov, ked'sii tieto opatrenia zalozené na odporiéani uradu OLAF.

**Bodla svojej charty a medzinérodnych noriem nema nijaku zodpovednost za riadenie v nijakej féze cyklu boja proti podvodom.

*** Skupina kliringovych istavov mdze byt informovand o pristupe k danému pripadu, nie o celkovom systémovom pristupe

*HEPCje i y o zéleiitostiach v tychto

t.j. nazklade zisteni internych a/alebo externych auditov. APC je informovany o halvnych bodoch VS a névrhu vjroénej spravy o riadeni a vykonnosti.

Kltcové subjekty zapojené do boja proti
podvodom sme rozdelili na tieto Styri
kategorie:

zodpovedny: osoba alebo subjekt,
ktory skutoc€ne plni dand ulohu
a/alebo sa v kone¢nom désledku
zodpoveda verejnosti za
vykonavanie ¢innosti alebo
rozhodnutia,

poradny: osoba alebo subjekt,
ktory poskytuje stanovisko

o konkrétnom opatreni alebo
rozhodnuti pred ich prijatim,
vratane vypracovania /
preskimania alebo prezentovania
navrhu dokumentov tym, ktori
zodpovedaju za rozhodnutie;
informovany: osoba alebo subjekt,
ktory sa ma informovat po prijati
rozhodnutia alebo opatrenia. Moze
sa stat, Ze tieto osoby budu musiet
v reakcii na rozhodnutie alebo
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Akronymy a skratky

AFCOS: koordinacny Utvar pre boj proti podvodom
AFS: stratégia pre boj proti podvodom

AMPR: vyro¢na sprava o riadeni a vykonnosti
AOD: povolujuci uradnik vymenovany delegovanim
CAFS: stratégia Komisie pre boj proti podvodom
EDES: systém vcasného odhalovania rizika a vylucenia
EPPO: Eurdpska prokuratura

GR: generalne riaditelstvo

IBOA: indtitucie, organy, Urady a agentury EU

IMS: systém riadenia nezrovnalosti

OFZzU: ochrana finanénych zaujmov Eurdépskej tnie
OLAF: Eurdpsky urad pre boj proti podvodom
PACA: prvy spravny alebo sudny nalez

SD: Sudny dvor Eurdpskej Unie

VFR: viacrocny financny ramec

VSC: vyroéna sprava o &innosti
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Glosar

Financné opravy: moze uloZzit ¢lensky $tat odratanim neopravnenych vydavkov

zo Ziadosti o platbu ¢lenského statu, uhradenim prikazu na vymahanie vydaného
Komisiou alebo zrusenim zavazku. Odratanie méze mat dve formy: odobratie alebo
vymahanie od prijemcov.

Chyba: Nezrovnalost vyplyvajuca z nedodrziavania pravnych a zmluvnych poZiadaviek.

Korupcia: Korupcia je zneuzitie pravomoci na sikromny zisk. Jej podstatou je
akékolvek konanie alebo opomenutie, pri ktorom dochadza k zneuzitiu verejnej moci
alebo ktoré predstavuje snahu dosiahnut nespravne pouzitie verejnej moci s ciefom
ziskat neopravnenu vyhodu.

Lepsia pravna regulacia: Koncipovanie politik a pravnych predpisov tak, aby sa ich ciele
dosiahli za minimalne naklady. Lepsia pravna regulacia je o tom, ako zabezpedit,

aby EU skutoéne splnila ambiciézne ciele, ktoré si vyty¢ila. Je aj o zabezpeéeni toho,
aby zvolené politické rieSenie bolo optimalnym a ¢o najmenej zatazujicim spésobom
na dosiahnutie tychto cielov. Zaisti sa tak, aby sa politické rozhodnutia pripravovali
otvorenym a transparentnym sp6sobom na zaklade najlepsich dostupnych dékazov

a pri plnom zapojeni zainteresovanych stran. (Zdroj: Subor ndastrojov pre lepSiu pravnu
reguldciu).

Nezrovnalost: Nezrovnalost je akt, ktory nie je v stlade s pravidlami EU a ktory ma
potencidlne negativny vplyv na finanéné zaujmy EU, ale moze byt ddsledkom skutoénej
chyby, ktorej sa dopustili prijemcovia Ziadajuci o finanéné prostriedky a organy
zodpovedné za realizaciu platieb. Ak je nezrovnalost zamern4, ide o podvod.

Obzaloba: Uradné oznamenie $tatneho zastupcu fyzickej alebo pravnickej osobe
o obvineni, Ze dana osoba spachala trestny Cin. Prostrednictvom tohto oznamenia
Statny zastupca zacina trestné stihanie na sude.

Odsudenie: Rozsudok sudu, ktorym sa stanovila vina obvinenej osoby zo spachania
trestného ¢inu. Osobu mozZno povazovat za odsudenu iba vtedy, ked' je rozsudok
pravoplatny.

Ochrana finanénych zaujmov Eurépskej tnie: Ochrana finanénych zaujmov EU je
kld¢ovym prvkom politickej agendy EU, ktorej ciefom je posilnit a zvysit déveru
obcanov a zabezpedit, aby sa ich peniaze vyuzivali nalezitym spésobom. Netyka sa len
hospodarenia s rozpoctovymi prostriedkami, ale aj vSetkych opatreni, ktoré
poskodzuju aktiva Unie, ako aj aktiva ¢lenskych $tatov, pokial st tieto opatrenia
relevantné pre politiky EU.
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Podozrenie z podvodu: Nezrovnalost, ktord vedie k zacatiu spravneho alebo sudneho
konania na vnutrostatnej drovni s cielom preukazat, ¢i bolo konanie imyselné, Komisia
a ¢lenské Staty oznacuju ako ,,podozrenie z podvodu®.

Podvod: Podvod je zamerné podvodné konanie s cielom dosiahnut osobny zisk alebo
spoOsobit stratu druhej strane (priloha I).

Postdenie vplyvu: Postdenia vplyvu prispievaju k rozhodovacim procesom EU
prostrednictvom systematického ziskavania a analyzy informdcii o planovanych
Cinnostiach a odhadov ich pravdepodobného vplyvu. Posudenia vplyvu sa musia
vykonat pre vietky délezité politické iniciativy [t. j. iniciativy predloZené v roc¢nej
politickej stratégii (RPS) alebo neskor v legislativnom pracovnom programe Komisie]
s niekolkymi jasne vymedzenymi vynimkami. Okrem toho sa o zahrnuti dalSich
vyznamnych iniciativ mozZe rozhodnut podla konkrétneho pripadu.

Preukazany podvod: Pojem preukazany podvod oznacuje pripad, pri ktorom sa
v pravoplatnom rozsudku trestného sidu rozhodlo, Ze predstavuje ,podvod”.

Prvy spravny alebo stidny ndlez (PACA): ,,Prvy spravny alebo sudny nalez“ je prvy
pisomny posudok prislusného organu, ¢i uz spravneho, alebo sudneho, v ktorom sa

na zaklade urcitych skuto¢nosti dospeje k zaveru, Ze doslo k nezrovnalosti. Tento zaver
sa mdze nasledne prehodnotit alebo zrusit v désledku vyvoja v priebehu spravneho
alebo sudneho konania.

Riziko podvodu: V sulade s priruc¢kou riadenia rizik podvodu z roku 2016 vypracovanou
Vyborom sponzorskych organizacii komisie Treadway (COSO) by organizacie mali
vykonavat komplexné posudzovania rizika podvodu s cielom urcéovat konkrétne
schémy a rizikd podvodov, vyhodnocovat ich pravdepodobnost a zdvaZnost, hodnotit
existujuce ¢innosti na kontrolu podvodov a vykonavat opatrenia na zmiernenie
rezidualnych rizik podvodu.

Systém riadenia nezrovnalosti (IMS): Systém riadenia nezrovnalosti je bezpecny
elektronicky nastroj na nahlasovanie, riadenie a analyzu nezrovnalosti. Systém je
sucastou informacného systému pre boj proti podvodom (AFIS), vytvoreného

a spravovaného uradom OLAF, ktory ulahCuje vymenu informacii medzi uradom OLAF
a prislusnymi spravnymi organmi.

Systém vcasného odhalovania rizika a vylicenia: Systém vcéasného odhalovania rizika
a vylucenia je novy systém vylucenia, ktory zaviedla Komisia od 1. januara 2016

na ochranu finanénych zdujmov EU pred nespolahlivymi hospodarskymi subjektmi.
Jeho ucelom je ulahcit véasné odhalenie uvedenych subjektov, ich vylucenie

z moznosti ziskat finanéné prostriedky EU, ulozenie pefiaznych sankcii



a v najzavaznejsich pripadoch zverejnenie informacii suvisiacich s takymito pripadmi

vylucenia alebo pokut.

Trestné stihanie: Rozhodnutie Statneho zastupcu obvinit obvinenud osobu z trestného

éinu.

Zisteny podvod: Pojem zisteny podvod zahfna podozrenie z podvodu a preukdzany

podvod.



REPLIES OF THE COMMISSION TO THE SPECIAL REPORT OF THE EUROPEAN
COURT OF AUDITORS

"FIGHTING FRAUD IN EU SPENDING: ACTION NEEDED"
EXECUTIVE SUMMARY
Introduction

The Commission agrees with the ECA on the importance of fighting fraud in EU spending and
therefore welcomes the decision of the Court to do a Special Report on the topic. It is a complex
and multi-faceted subject matter that challenges any observer attempting to get an overview. This
challenge is heightened by factors such as the joint responsibility of the Commission and the
Member States for the protection of the financial interests of the EU and the multitude of actors
involved in the fight against fraud at both levels. The ECA, although an experienced observer, does
not take these factors fully into account.

Because of the importance it attaches to financial management and control in general, and to
fighting fraud specifically, the Commission created OLAF and reformed its entire system for
financial management and control almost 20 years ago, allowing the College of Commissioners to
take overall political responsibility for the management of the budget. The architecture of this
system has since been continuously improved and refined through sustained efforts by the
Commission, not least thanks to successive audits by the ECA (notably two Special Reports on
OLAF in 2005 and 2011). These efforts have been intensified in recent years, with the first CAFS
of 2011 which is currently being updated, the creation of EDES in 2016, the updated internal
control framework of 2017, the new Financial Regulation of 2018, the recent proposal to revise the
OLAF Regulation and the ongoing process of setting up the EPPO, just to mention a few of
numerous initiatives. The Commission also considers that the benefits of these initiatives, and the
overall progress achieved in the past years aimed at reinforcing the financial management and
control system of the Commission, are substantial.

The Commission would furthermore like to emphasise that it focuses its limited financial and
human resources on areas where it can make the biggest difference, ensuring the highest level of
cost-effectiveness, and respecting the principles of proportionality and subsidiarity. This means that
it has deliberately chosen not to perform some of the activities that the ECA is suggesting it should
perform in the present Special Report. The Commission is currently considering the resource
implications of the recommendations of the ECA in the context of the ongoing revision of the
CAFS.

V. The specific issues raised by the ECA regarding the Commission’s anti-fraud policy cannot be
seen in isolation from the important developments listed below:

e Revision of the Staff Regulations for officials and other servants of the European Union in
2013;

e Updated integrated control framework and peer review of fraud risk in 2017;Directive (EU)
2017/1371 on the fight against fraud to the Union's financial interests by means of criminal law
(PIF Directive);

e Regulation 2017/1939 setting up the EPPO;

e Proposal of 2018 to amend the OLAF Regulation 883/2013;

e New Financial Regulation 2018/1046;

e Initiative for a revision of the Financial Framework Regulation on decentralised agencies;

e Proposals for post-2020 spending programmes;



e Ongoing update of the Commission’s Anti-Fraud Strategy (CAFS).

It should be noted that the recommendations of the EDES Panel go much beyond cases of fraud or
corruption: they encompass also, inter alia grave professional misconduct, serious breach of
contractual obligations, irregularities in the meaning of Council Regulation (EC, Euratom) No
2988/95.

VI. There is no cost-effective method to estimate undetected fraud reliable and defendable enough
for evidence-based policy. The methods mentioned by the ECA would not be well-suited in this
specific context (see Commission's replies to paragraphs 14-16, 33-37).

In its annual PIF Report, the Commission provides statistics on suspected and detected fraud based
on the reporting of the Member States.

The current reporting system represents a good practice in the field of data collection on fraud and
is continuously improving. Its limits are overstated in the present Special Report (see Commission's
replies to paragraphs 23-31).

The Commission considers that an analysis of what causes some recipients of EU money to behave
fraudulently would not be the best use of its limited resources. The Commission gears the analysis
of fraud towards the areas and tools that provide maximum effectiveness and efficiency (see
Commission's replies to paragraphs 14-16, 29, 33-37, 47).

VII. With regard to the overall impact of OLAF’s investigations, it is important to note that the
precautionary measures issued by OLAF (see Article 7 of Regulation 883/2013) and the overall
deterrent effect of OLAF’s actions are also important elements which need to be assessed. The
analysis concerning the follow-up of OLAF’s investigations is based on a relatively small number
of interviews with Commission services and Member States' judicial authorities. Moreover, the
analysis of the role and responsibilities of other actors in the current system, in particular other EU
institutions and Member States, to detect and investigate irregularities and to take appropriate
follow-up measures, is limited. Analysing the anti-fraud action of the Commission and of OLAF
requires a comprehensive approach.

As regards the indictment rate, the efficiency of OLAF's investigations cannot be measured by this
single criterion, as indictment is only one of the many outcomes of OLAF investigations. It is
frequent good practice that OLAF and national judicial authorities work in parallel and coordinate
their operational activities. OLAF has in recent years improved its cooperation with the judicial
authorities on the follow-up to its recommendations.

The difficulties regarding the follow-up given by national authorities to OLAF’s judicial
recommendations are a long-standing challenge, well-known to OLAF, the Commission and the
Member States. To address this challenge, the Commission has proposed the creation of the EPPO.
Also, the recent Commission proposal to amend Regulation 883/2013 aims to improve the follow-
up to OLAF's judicial recommendations, notably by clarifying the admissibility of the results of
OLAF's investigations in judicial proceedings in Member States.

With regard to recovery, OLAF has taken action to clarify the information provided in its final
reports and the content of the recommendations in relation to estimated amounts to be recovered.
OLAF issued "Instructions on drafting Financial Recommendations and related sections of the
Final Report” in October 2016 which should make OLAF recommendations easier to implement.
The effect of these instructions on financial recommendations will only be fully visible in the
future.

Furthermore, in July 2017 OLAF issued new "Guidelines on Financial Monitoring™ designed inter
alia to shorten the period for the spending Directorates-General to calculate the amounts to be
recovered.



See Commission's replies to paragraphs 94-125.

VIIl. The EPPO Regulation, adopted under enhanced cooperation®, introduces a significant
institutional innovation which will considerably step up the protection of the EU budget against
fraud and will also change the landscape of justice in Europe. It will operate as a single body across
all participating Member States. The EPPO will be directly responsible for the investigations,
prosecutions and bringing to judgement of crimes affecting the financial interests of the Union,
hand in hand with national authorities, which will be under an obligation to abide by instructions
given by the European Delegated Prosecutors. Member States are also responsible to allocate
sufficient resources and have signalled their willingness to do so. The Commission and Member
States are working intensively to ensure that the EPPO can start operations at the end of 2020.

IX. Fighting fraud against the EU budget is a joint task and obligation of the Member States and the
Commission according to Article 325 TFEU.

X.

Recommendation 1:

The Commission partially accepts the recommendation.

The Commission, in close cooperation with the Member States, has considerably improved its
irregularity reporting system over the past years, allowing for a better and more refined analysis.

The Commission is committed to further improve the reporting of irregularities and fraud and the
analysis of the nature of fraud, including on the basis of tailored data collection and a better
understanding of the overall anti-fraud framework in the different Member States.

It is, however, not possible to establish an estimate of the scale of the undetected fraud which is
reliable and defendable enough for evidence-based policy, also taking into account the constraint of
the efficient use of the limited resources available to the Commission.

See detailed Commission replies to recommendation 1 in the conclusions and recommendations
section at the end.

Recommendation 2:

The Commission partially accepts the recommendation in as far as it concerns the adoption of a new
comprehensive anti-fraud strategy. Please refer to the Commission's reply to Recommendation 2 in
the recommendations and conclusions section regarding the possible timeline for a comprehensive
analysis of fraud risks.

Regarding the recommendation relating to the portfolio of a given Commissioner, the Commission
considers that its current internal organisation in practical terms already reflects the
recommendation.

See also Commission's reply to paragraphs 50-54.
Recommendation 3:

First indent: The Commission accepts the recommendation.

! See Council Regulation (EU) 2017/1939 on the creation of the European Public Prosecutor’s Office

(EPPO) of 12 October 2017.



In accordance with the Financial Regulation, the relevant Directorates-General are obliged to use
the early detection and exclusion system where the circumstances require it. Several actions have
already been conducted to promote the use of EDES.

The Commission will continue to call on the Member States to identify and flag fraudulent
economic operators. A modification of the Financial Regulation by the legislator would be
necessary in order to oblige the Member States as far as shared management is concerned to flag
fraudulent economic operators. The Commission had initially proposed a clear obligation for the
Member States to use IMS data as grounds for exclusion (COM(2014)358). However, Member
States opposed any obligation to exclude on the basis of the information they provide in IMS.

See detailed Commission replies in the conclusions and recommendations section at the end.
Second indent: The Commission accepts the recommendation.

The Commission has provided information on the ARACHNE system in all Member States.
However, ARACHNE is used on a voluntary basis as there is no legal obligation to enforce its use.
The Commission will continue to provide assistance to the authorities concerned.

Recommendation 4:

The Commission partially accepts the recommendation.

The Commission has already taken action to adapt OLAF’s legislative framework and operations in
view of the setting-up of the EPPO by putting forward a proposal to revise Regulation 883/2013
(COM(2018)338).

The fight against fraud will be reinforced through complementary action by the EPPO and OLAF.
OLAF’s fundamental role and responsibility of fighting fraud in EU spending through
administrative investigations will not change, however, with the setting up of the EPPO.

The Commission shares the ECA’s view that OLAF could assume a stronger role with regard to the
anti-fraud policies of the Commission services and executive agencies. Such a strengthened role is
being considered in the upcoming update of the Commission Anti-Fraud Strategy (CAFS).

Vis-a-vis the Member States, OLAF will continue to perform its coordinating and advisory
functions, notably as the lead service for irregularity reporting and the Advisory Committee for the
Coordination of Fraud Prevention. Likewise, the Authorising Officers responsible in the
Directorates-General in charge of shared management will continue to exercise their responsibilities
with regard to the Member States.

See detailed Commission replies in the conclusions and recommendations section at the end.
INTRODUCTION

5. Articles 317 and 325 TFEU lay down the Member States’ duty to cooperate in, and joint
responsibility for, the protection of the Union’s financial interests in a more general manner. That
responsibility includes, inter alia, further areas of shared management of EU expenditure, as well as
the revenue side of the Union budget.

9. The specific issues raised by the ECA regarding the Commission's anti-fraud policy cannot be
seen in isolation from the important recent legislative initiatives and other developments in the area
of the fight against fraud listed in chronological order below:

e The revision of the Staff Regulations for officials and other servants of the European Union was
made in 2013 to strengthen the legal framework, notably with regard to possible conflicts of
interests and increased transparency.

e The updated integrated control framework and peer review of fraud risk was adopted by the
Commission on 19 April 2017, under which the most important risks (including fraud) are



assessed by the responsible Authorising Officers, reported on in their Annual Activity Reports
and discussed with central services in a peer review process.

e The Directive on the fight against fraud to the Union's financial interests by means of criminal
law (PIF Directive) was adopted by the co-legislator on 5 July 2017. Member States have two
years (until 6 July 2019) to transpose it into their national legislation. The Directive provides a
harmonised legal framework reducing obstacles to an effective cooperation, notably by
harmonising the definition of four criminal offences (fraud, corruption, money laundering and
misappropriation) as well as sanctions and limitation periods. The material competence of the
EPPO is based on the PIF Directive.

e Regulation 2017/1939 setting up the EPPO has been adopted in November 2017. The EPPO is
expected to start operating from late 2020 or early 2021 onwards in 22 Member States and will
be competent to investigate crimes against the EU budget including serious cross-border VAT
fraud over EUR 10 million. The EPPO will bring actions against criminals directly in front of
national courts which should lead to more successful prosecutions and a better recovery of the
defrauded money.

e The proposal to amend the OLAF's Regulation 883/2013 (COM(2018)338) concerning
investigations conducted by the OLAF as regards cooperation with the EPPO and the
effectiveness of OLAF investigations was adopted in May 2018. While the EPPO will focus on
criminal cases affecting the EU budget, such as corruption or fraud with EU funds, or cross-
border VAT fraud criminal investigations, OLAF will continue its administrative investigations
into fraud affecting the Union's financial interests in all Member States, including investigations
leading to criminal prosecution in Member States that do not participate in the EPPO. The
Commission proposal to amend OLAF’s Regulation 883/2013 aims to provide clarifications to
the cooperation between the OLAF and the EPPO, and to ensure the widest possible protection
of the EU’s budget. The proposal also aims to enhance the effectiveness of OLAF investigation
tools, in particular checks and inspections, as well as access to bank account information.

e The new Financial Regulation entered into force in July 2018 and reinforces the means to
counter shell companies and the use of tax havens by intermediaries managing EU funds. It
consolidates the European Early Detection and Exclusion System (EDES) by making it fully
applicable to implementing partners under indirect management. More generally, it simplifies
financial rules, making them easier to control and less fraud prone.

e The revision of the Financial Framework Regulation on decentralised agencies has been
proposed by the Commission to strengthen the governance of EU decentralised agencies in
particular in the area of fraud, notably with the introduction of an obligation for decentralised
agencies to report cases of fraud or investigations to the Commission without delay and of the
obligation on agencies to adjust their internal control systems where they run decentralised
offices away from the main seat. This revision is targeted to enter into force by 1 January 2019.

e The proposals for post-2020 spending programmes contain specific recitals and provisions
regarding the protection of the EU financial interests, notably on the competences of OLAF.
Further anti-fraud provisions have been included in the proposal for a Common Provisions
Regulation.

e The update of the Commission’s Anti-Fraud Strategy (CAFS), originally adopted in 2011, is
ongoing. In this process, OLAF has compiled a qualitative fraud risk assessment as a synthesis
of the contributions received from the different Commission services.

OBSERVATIONS
Common reply to paragraphs 14-16:

The issue of fraud measurement has been discussed and analysed intensively. Although the
Commission agrees with the ECA that it would be desirable, it is not possible to have an estimate of
the undetected level of fraud reliable and defendable enough for evidence-based policy, also taking



into account the constraint of the efficient use of the limited resources available to the Commission.
While useful for other purposes, the research methods suggested by the ECA would not be well-
suited to this context and would risk leading to biased decision-making or, at least, to an added-
value not proportionate to the cost. This is further discussed in the replies to paragraphs 33-37.

On the basis of these considerations and in line with the provisions of Article 325(5) TFEU, the
Commission has decided to focus on the scale and nature of irregularities and (suspected or
established) fraud detected and reported via the well-established IMS and is constantly refining this
method. This approach provides solid knowledge about the weaknesses actually exploited by
fraudsters.

The Commission is aware of the limitations of this approach, but considers that, at present, this is
the most effective method. Activities in the anti-fraud area should be seen as a continuously
developing process that builds on achievements and developments, which may seem insufficient if
checked against a theoretical model but need to be assessed in relation to the overall complexity of
the system and its historical development. Such an evolutive approach paves the way for future
improvements. Further steps can be taken such as better exploiting the existing databases.

23. The Commission has continuously improved the quantity and quality of the irregularity
reporting. The reporting obligation and its derogations and limitations are presented in the material
supporting the PIF Report and namely in the Commission Staff Working Document (2016)237 final
(explicitly quoted also in relation to the PIF Report 2016). See Commission's replies to paragraphs
24-31.

24,

First bullet point: The new "Handbook on reporting of irregularities in shared management",
prepared by OLAF in cooperation with experts from the Member States, clearly indicates OLAF's
final report as one of the facts generating the obligation on Member States to report. IMS provides
for a specific field to indicate the reference number of the OLAF investigation. However, this key
information may not always be known at the level of the reporting authority in the Member State.
The Commission notes that the quality of the data depends on the quality of the reporting by the
Member States.

Second bullet point:

First sub-bullet point: Fraudulent cases arising from the activities of intermediate public bodies
involved in implementing an operational programme through project selection or public tendering
must be reported in IMS, with some limited exceptions (i.e. reporting threshold). The reference
made by the ECA is related to the definition of "economic operator", which does not include public
bodies exercising their prerogatives as public authority. The "Handbook on reporting of
irregularities in shared management” refers to the case-law of the European Court of Justice to
limit the situations in which public bodies are not considered to act as an economic operator
(therefore limiting the situations which are not reported via IMS).

Second sub-bullet point: From a legal point of view, the obligation to report "suspected fraud™ cases
covers also cases for which no payment has been made. However, it is true that non-fraudulent
irregularities for which no payment has been made are covered by derogation to report.

From a technical point of view, IMS has no mandatory fields, besides those related to the fund and
programming period. The field "project name" can therefore be left empty and does not prevent
reporting.

Third bullet point: The Commission acknowledges that a certain amount of information may be lost
due to the reporting threshold of EUR 10 000. However, it mainly relates to minor cases which, to a
large extent, concern individual perpetrators operating simple fraudulent schemes. Therefore the




added value of this information would be limited. The majority of these cases are also likely to be
dismissed by national prosecution services.

However, Member States are obliged to follow up on detected irregularities, regardless of the
reporting threshold.

The Commission estimates that the “final detection rate” would change only marginally in case
there were no thresholds?.

25. The Commission acknowledges that reporting practices can vary not only per country but also
per reporting authority. Relevant explanatory information can be found in the various Commission
Staff Working Documents accompanying last years’ PIF Reports.

The Commission continuously works on streamlining the reporting practice as much as possible by
informing and advising Member States via meetings, trainings, manuals, guidance notes, handbooks
and feedback on reported cases. In addition, actions concerning the reliability of IMS data are taken
(see reply to paragraph 30). The handbook quoted by the ECA was issued in 2017. This cannot yet
have had any impact on information analysed by the ECA and presented in Annex 4.

It should be considered that the issues raised by the ECA may have an impact on the detection rate
of the specific reporting year, but that such impact decreases significantly in respect of multiannual
analyses or analyses focussed on a whole programming period, like those published and updated
every year in the Commission Staff Working Document "Statistical evaluation of irregularities™.

26. The introduction of fraud detection rates has helped to have an objective indicator to measure
the performance of Member States, rather than comparing absolute numbers, representing another
step forward in a continuous process.

27. While detection rates are indicators of fraud to be considered, direct comparison of detection
rates must be put into context. The overall anti-fraud framework in the different Member States is
the background against which data on detections and related differences among Member States
should be interpreted. OLAF analyses such data and works with Member States to improve
prevention, detection and reporting in the Member States.

28. Analysing the underlying reasons for differences in reporting implies analysing the 28 national
anti-fraud systems in detail. This is a resource-intensive approach which could be only
progressively implemented.

29. While it might be considered in the context of a broader and deeper analysis of the overall anti-
fraud framework in the different Member States, the absence of a strong correlation between
reported fraud detection rates and perception of corruption should not be over-emphasised.
Corruption is one of the many modi operandi through which fraud against the EU budget is
perpetrated.

Furthermore, see Commission's replies to paragraphs 33—37 about perception indexes.

2 In 2005, the reporting threshold was increased from EUR 4 000 to EUR 10 000. At the time, an
estimation was made of the amount of information lost in the process: the increased threshold would
have implied a reduction of about 45% of the reported number of irregularities, but a loss of only 5% of
the related financial amounts. Translated in terms on the fraud detection rate in 2017, this would imply
a figure 0.22% instead of 0.21%.



30. In relation to the reliability of IMS data, the Commission itself does not have the capacity of
auditing it on a general scale. However, OLAF invests in streamlining the reporting practices of the
Member States (see reply to paragraph 25) and in performing basic quality checks.

Checks relating to the irregularity reporting systems are performed in the framework of system
audits.

Member States have to put in place effective and proportionate anti-fraud measures as part of their
management and control system, based on a risk assessment. This is a specific regulatory anti-fraud
requirement for 2014-2020 introduced in the Common Provisions Regulation (Article 125(4)(c)
CPR). In the guidance note related to this Article, the Commission indicates that the establishment
of clear reporting mechanisms is a key element of prevention as well as detection. It is confirmed
that suspected fraud must be reported by the authority designated by the Member State in line with
the requirements under Article 122(2) CPR.

As concerns regional policy, under Key Requirement 7, the Commission's auditors check whether
under a certain Operational Programme Managing Authorities have complied with their general
obligation to prevent, detect, report and correct irregularities, including fraudulent ones. Some audit
findings by the Commission services have covered e.g. the absence of reporting through IMS with
regard to irregularities detected.

As concerns the Common Agricultural Policy, the Commission assesses the quality of the data in
IMS in the context of its EAGGF Guidance audits. Irregularities (including fraud cases) are
reported in an annex to annual accounts.

In connection with audits, the Commission requests the audit authorities to carry out verifications
on the implementation of the anti-fraud measures. The standard scope of the Commission's own
early preventive audits (EPSAS) also includes the review of the anti-fraud measures.

31. There are no perfect systems for the collection of data on criminal cases linked to the EU
financial interests investigated by national authorities, and national systems are mostly incomplete
and not accessible to the Commission.

Even the Member States which collect criminal investigation statistics tend to have very generic
data, which relate to violations of Criminal code articles rather than specifying the EU or national
fund or the type of operation affected.

Therefore the most complete system which systematically collects information about criminal cases
linked to the EU financial interests is IMS. As any system, the Commission acknowledges that IMS
may be further improved.

Common reply to paragraphs 33—36:

The Commission considers that, in the context of measuring fraud in the EU budget, estimating
fraud through victimisation, encounter and perception studies is not fit-for-purpose, as these
methods are more focused on identifying or using risk indicators for specific purposes and in
specific sectors on the basis of administrative data. The ECA makes reference to survey-based
indexes for measuring corruption and suggests that this methodology can be translated in the
context of measuring undetected fraud against the EU budget. These methods are open to several
criticisms highlighted by the same publications referred to by the ECA itself. Furthermore, these
difficulties are significantly increased in relation to certain areas of budget expenditure, such as
development aid.

In addition, according to paragraph 3.14 of the ECA's Annual Report 2015, the Composite
Indicators Research Group (financed by the EU) has pointed to the fact that composite indicators,
while they illustrate the bigger picture, may lead to simplistic policy conclusions.



Therefore, while useful for other purposes, victimisation, encounter or perception surveys would
not be well-suited for measuring fraud to EU spending and would risk leading to biased decision-
making or, at least, to an added-value not proportionate to the cost.

Finally, the Financial Regulation provides that the EU budget shall be implemented in compliance
with the proportionality principle and an effective and efficient internal control. In this respect, the
prevention, detection, correction and follow-up of fraud and irregularities is based on best
international practices, and rests on the implementation of an appropriate risk management and
control strategy coordinated among appropriate actors involved in the control chain. The Financial
Regulation provides that internal control and budget implementation should evolve with an
improvement of the cost benefit ratio of controls. In other terms, the cost of controls must be
proportionate and commensurate with results in terms of recovery.

The Commission is committed to improving the risk management assessment and control strategy.
Box 1

The Commission underlines that the quality of control of corruption was only one of the indicators
used in the study "Assessing the quality of government at the regional level using public
procurement data".

37. The Commission considers that the examples of the ECA illustrate that the Commission can
enhance its fraud analysis. However, the illustrated methods are not cost-effective to estimate the
scale of undetected fraud or corruption in a robust, reliable and defendable manner to support
evidence-based policy initiatives, given the diversity of the EU budget.

39. OLAF analyses fraud also to comply with Regulation 883/2013. OLAF contributes to the design
and development of methods of preventing and combating fraud, corruption and any other illegal
activity affecting the financial interests of the Union. OLAF promotes and coordinates, with and
among the Member States, the sharing of operational experience and best procedural practices.

Common reply to paragraphs 40-42:

The PIF Report refers to the whole budget of the EU and for this reason it must keep a general
approach. The analysis is deepened, refined and enriched year after year (as recognised by the main
stakeholders: the Member States and the European Parliament). The PIF Report 2017, for instance,
includes a detailed analysis by component in the agricultural policy and adds an analysis of
"Transport", another priority area.

OLAF analyses the nature or modus operandi of fraud, in general (through the PIF Report) and
more in-depth (through specific projects). OLAF’s own analytical work on fraud patterns and
systemic vulnerabilities could indeed be intensified and broadened, as suggested by the ECA,
depending on the resources devoted to analysis and prevention. Although spending programmes
develop over time, the fundamentals of the programmes, and therefore the risks of fraud, will not
change substantially. The case compendiums therefore remain valid and useful.

The Commission considers that the analysis of fraud patterns and systemic vulnerabilities should be
a priority while noting that such studies are very resource-intensive.

43. In accordance with Article 74(2) of the Financial Regulation, the Commission has a
decentralised structure for internal control, including risk analysis and anti-fraud action. It relies on
the capacities and competences of Authorising Officers by Delegation that are entrusted with
management of EU funds, including the identification and mitigation of fraud risks. This is why
these risks are assessed primarily at the level of Directorates-General.

However, the Commission services are guided and supported in their fraud risk management at the
corporate level in multiple ways, e.g. through the Commission's Internal Control Framework of



2017 and the corresponding Implementation Guide, through OLAF's 2016 "Methodology and
guidance for DGs' anti-fraud strategies™ and through exchange of views and best practice, notably
in the Commission's Fraud Prevention and Detection Network.

For the on-going update of the Commission’s Anti-Fraud Strategy (CAFS), the Commission is
making use of the services' individual risk analyses, which OLAF has compiled into a qualitative
corporate fraud risk assessment.

44. Commission services act in compliance with effective and efficient internal control, as required
by Article 36(1) of the Financial Regulation, both in choosing analytical methods for their fraud risk
assessment and in determining the anti-fraud controls that will be deployed to mitigate fraud risks.
That said, the Commission intends to reinforce OLAF’s analytical capabilities, which will, in due
course, contribute to a refinement of fraud risk assessments (see the Commission’s replies to
recommendations 1, 3.1 and 4).

Some Commission services, in particular DG REGIO, use external sources as appropriate (e.g.
Transparency International and DIGIWHIST).

45. Without a detailed analysis of the methodology used to establish the global fraud risk register of
the Chartered Institute of Public Finance and Accountancy, it is difficult for the Commission to
assess its added value for protecting the Union's financial interests. Doubts in this respect are raised
by the fact that the register assigns a significantly higher fraud risk to payroll fraud (41%) than to
procurement fraud (32%).2 No comparable trend is reflected in OLAF’s investigations.

46. The Commission agrees, in general, that the analysis of fraud-related data could be strengthened
(see Commission's reply to recommendation 1). However, the Commission is not of the opinion that
the suggested avenues of analysis are superior to assessment methods currently used by
Commission services.

As concerns DG AGRI, EU bodies managing Common Agricultural Policy funds are closely
followed by the audit services of DG AGRI to ensure they have the appropriate management and
control systems in place. Through this exercise, beneficiaries are surveyed indirectly, too.

The assurance framework established by the Commission to ensure legality and regularity of
expenditure minimises at the same time the risk of fraud.

47. The Commission services’ priority is engaging in identifying vulnerabilities and fraud schemes
and in awareness-raising actions about these schemes.

Regarding the causes of fraud, the Commission is considering intensifying work on profiling
fraudsters targeting the EU budget, as one of the tasks of an enhanced analysis function as
recommended by the ECA..

48. The “modus operandi” referred to by the ECA (i.e. the nature of fraud, such as artificially
created conditions) is covered by OLAF’s analytical work.

Because complex rules tend to be error and fraud prone, the Commission has proposed
simplification of general and sectoral financial rules. Evidence shows that this is working for
instance in reducing irregularities and fraud in Horizon 2020. The 2018 Financial Regulation further

3 https://www.moorestephens.co.uk/news-views/november-2017/misspending-public-money-is-top-risk-

area-for-frau

4

See OLAF Report 2016, pp. 15-18, for the importance of procurement fraud.
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simplifies the rules on reimbursement of costs, promoting the use of the simplified cost options
(lump-sums) and of forms of financing not linked to costs. By doing so, it provides simpler and less
fraud prone financial rules for the 2021-2027 spending programmes.

Box 2

The Commission shares the ECA’s concern. To prove artificial conditions, the strict conditions set
out by the European Court of Justice need to be followed. It is vital to preserve legal certainty of
beneficiaries who act in accordance with the applicable legislation. Therefore, paying agencies can
only refuse payment based on clearly established evidence, and not on mere suspicions.
Accordingly, they often invest time and effort to gather conclusive evidence and subsequently
launch recovery procedures.

49. The "opportunity for discretionary spending” referred to by the ECA is linked to the subsidiarity
principle but not without limits: eligibility criteria and conditions must be agreed with the
Commission and cannot be subsequently modified unilaterally. In that sense, spending is never fully
discretionary.

The "allowed"” degree of discretionary spending is related only to certain areas of shared
management, where Member States must formally designate authorities that will manage the funds
and also have the obligation to put in place a Management and Control System (MCS) with
adequate management verifications and an independent audit body.

The Commission conducts audits (system audits and audits of operations) where risks are identified.
Payments to programmes can be interrupted in cases of serious deficiencies to the MCS.

Therefore, the legal framework for shared management in the Programming Period 2014-2020
ensures that controls are in place at all levels, taking into due account the risks linked to
discretionary spending.

Managing Authorities have some discretionary powers, but programme implementation is
scrutinised by an Independent Audit Body and they remain subject to EU law, Commission/ECA
audits and OLAF investigations.

Nevertheless, the Commission will consider the ECA's suggestion to analyse how discretion in EU
co-financed programmes affects the risk of fraud.

Common reply to paragraphs 50-54:

Strategic fraud risk management and fraud prevention are important objectives for the Commission.

It has put in place a decentralised model of financial management, where Authorising Officer by
Delegation, e.g. Directors-General, are responsible for internal control, including risk management
and fraud prevention. Since 2017, all Commission services are obliged to appoint a senior manager
in charge of risk management, to support and advise the Authorising Officer by Delegation on
matters of internal control, including fraud risk management. In addition, it should be noted that
Member States also play an important role in the fraud risk management for the EU budget, in
particular in the areas under shared management.

The Member of the Commission in charge of anti-fraud steers and puts forward initiatives to
improve the fight against fraud, while the College of Commissioners takes overall political
responsibility for the management of the EU budget. Each Member of the Commission receives
fraud-related information directly by the service under his or her responsibility and reports
important cases to the College.

The individual mission letters by the President of the Commission are committing each
Commissioner to pay specific attention to sound financial management of EU funds which
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reinforces the Commission's political commitment to apply the principle of zero tolerance for fraud
and to systematically ensure the protection of the EU budget from fraud.

The Commission considers that OLAF could assume a stronger and more strategic role as a
coordinator with regard to the anti-fraud policies of the Commission services and executive
agencies.

The Commission notes that Annex V is a simplified presentation of its governance model. The
Commission also notes that, in reality, its model of financial management differentiates between
political and operational responsibilities.

55. The Commission takes the view that OLAF already has a role in providing an overview of anti-
fraud actions and reporting on outputs. Inter alia, OLAF is lead service for the design of the
corporate anti-fraud strategy and coordinates its implementation. Moreover, OLAF provides
methodological guidance for departmental anti-fraud strategies and monitors their implementation
by taking part in the central review of Management Plans and Annual Activity Reports.

OLAF’s oversight role is being considered in the ongoing update of the CAFS.

56. The 2014-2020 Common Provisions Regulation (CPR) has introduced for the first time a
regulatory requirement obliging Member States to put in place effective and proportionate anti-
fraud measures, based on a risk assessment.

The Commission launched a stock-taking study on the implementation of Article 125(4)(c) in all
Member States in 2017. This study was finalised in 2018 and the findings demonstrate that overall
Member States have put in place proportionate anti-fraud measures in relation to the risks
identified.

A thematic audit on the effectiveness and proportionality of anti-fraud measures has been launched
by DG EMPL in 2018 (covering DG REGIO and DG EMPL programmes).

The Commission is monitoring with the Member States’ programme authorities in cohesion policy
each fraud case brought to its attention.

Regular exchanges of best practices take place in the Advisory Committee for the Coordination of
Fraud Prevention (COCOLAF) and are reported in the annual PIF Report.

59. Important recurrent activities provided for in the 2011 CAFS (such as updating departmental
anti-fraud strategies, fraud-proofing of funding instruments and anti-fraud training) continue still
today and are accounted for in the services' Annual Activity Reports. Likewise, the principles
guiding the Commission's fight against fraud as announced in the 2011 CAFS remain valid.

60. The Commission confirms that the objectives in its anti-fraud strategy are largely of a general
nature; however, the objectives are implemented through very specific actions which are
accompanied by output indicators.

Where possible and adequate the Commission has defined quantitative targets (e.g. participation in
anti-fraud trainings or fraud awareness level in the Directorates-General), which are embedded in
the anti-fraud strategies (AFS) and in the relevant strategic planning and programming documents
(Management Plans/Annual Activity Reports).

That said, the Commission agrees with the ECA on the desirability of increasing the result-
orientation and measurability of its anti-fraud action. Further improvements in this respect will have
to build on an enhanced analysis function as recommended by the ECA, which can, however, only
gradually be implemented.
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62. The annual PIF Report presents the outputs of the Commission's and Member States' anti-fraud
actions but also assesses, albeit at a limited level, the effectiveness of some of these actions,
especially the anti-fraud measures taken by the Member States.

Although the PIF Report does not provide an absolute assessment of the effectiveness of all
horizontal anti-fraud actions adopted by the EU and its Member States, it does achieve its mission
according to Article 325(5) TFEU with its comprehensive overview on anti-fraud actions taken. As
concerns the assessment of the total effectiveness of these actions, more targeted, in-depth and
resource-intensive studies would be required.

63. The Annual Management and Performance Report (AMPR) for the EU budget is a report built
on the information made available by the Authorising Officers by Delegation in their Annual
Activity Reports. As far as anti-fraud action is concerned, it includes a section with information on
anti-fraud strategies and, as of 2017, a section on the protection of the EU budget. The Commission
will give further consideration to the most suitable way of presenting its anti-fraud policies in the
AMPR. However, this corporate report, which covers the whole spectrum of Commission policies
and activities, will have to retain its summarising nature. More information on the Commission's
anti-fraud actions is provided in the annual PIF Report and in the Annual Activity Reports of the
Directorates-General. The latter include a subsection dedicated to fraud prevention and detection.

64. The Commission agrees with the ECA on the desirability of increasing the result orientation and
measurability of its anti-fraud action.

See also Commission's reply to paragraph 60.

67. The Commission underlines that Article 125(4)(c) of the Common Provisions Regulation has
provided the framework for the Commission services to reinforce their anti-fraud efforts in the
2014-2020 ESI Funds. However, already during the 2007-2013 programming period, the
Commission services implemented effective and proportionate irregularity controls before spending
occurred with a view to protect and safeguard the EU budget.

An overview of achievements of the Commission's earlier fraud-proofing measures is presented in a
Commission Staff Working Document of 2007.° For the Programming Period 2007-2013, the
Commission initiated e.g. a review of Member States' obligations to report irregularities under
shared management.®

Sector-specific legislation in the domain of shared management contains provisions on
irregularities, of which fraud is a sub-category; those provisions have been in place for a long time.

68. The study initiated by the Commission on “Preventing fraud and corruption in the European
Structural and Investment Funds — taking stock of practices in the EU Member States” provides an
overview of the Member States implementation of article 125(4)(c) of the Common Provisions
Regulation (CPR). This study was finalised in 2018 and amongst others gives an overview of
practices and actions taken in the Member States. The study is considered as a first step and on the
basis of its findings follow up and further actions will be considered by the Commission.

70. The lack of a standardised procedure for the follow-up of administrative recommendations,
which are all different, cannot be interpreted as lack of impact of such recommendations. OLAF is,
in fact, working on the outcome of such recommendations on a case-by-case basis. OLAF and the

®  SEC (2007) 1676.

®  Commission Regulation (EC) No 2035/2005 of 12 December 2005, OJ L 328, 15.12.2005, p. 8.
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Commission are currently exploring how to strengthen the monitoring of the follow-up to OLAF's
administrative recommendations.

71. Assessment of fraud risk is part of the Commission’s framework for conducting impact
assessments of legislative proposals. Tool #25 on prevention of fraud was added to the Better
Regulation Toolbox in its 2017 revision.” Fraud risk should only be addressed in an impact
assessment when it is relevant to do so. This is a key principle of proportionate analysis
underpinning the Commission's impact assessment system.

72. The Better Regulation Guidelines prior to 2017 did not prevent fraud risk assessments. For the
2014-2020 period, such assessments were carried out, even if not required by the Better Regulation
Guidelines at the time. Spending programmes were fraud-proofed in cooperation between the
spending departments and OLAF, in accordance with the 2007 Commission Communication on
fraud-proofing and the 2011 CAFS. The 2017 revision of the Better Regulation Guidelines now
explicitly provides for a fraud prevention tool.

73. Prevention, detection, correction and follow-up of fraud and irregularities are amongst the
objectives of internal controls (Article 32 of the Financial Regulation).

In the context of shared management, which concerns 80% of the EU budget, the risk of fraud has
to be assessed by the managing authority in its programme's context (Article 125(4)(c) of the
Common Provisions Regulation). The proposals for the 2021-2027 programmes contain a provision
requiring that the authority responsible for managing the programme "put in place effective and
proportionate anti-fraud measures and procedures, taking account of the risks identified". This
provision, once adopted, will apply to the seven shared management funds covered by the Common
Provisions Regulation.

While the requirement of fraud risk assessments in the process of designing spending programmes
will be formalised even more strongly for the Multiannual Financial Framework (MFF) post-2020,
fraud-proofing was already a principle upheld by the Commission in the current MFF.

More specifically, the Commission considers that it has properly addressed the issue of fraud
prevention and detection controls by proposing a range of substantial measures in each of its
legislative proposals of 29 May 2018 accompanying the MFF package:

e the legislative financial statements list measures to be taken for preventing fraud and
irregularities;

e dedicated provisions identify who (e.g. Commission, Member States) shall impose proportionate
anti-fraud measures and procedures, taking into account the risks identified;

e a specific recital recalls the competences of OLAF (and EPPO from 2020) and lists the
regulations from which those competences originate.

OLAF has examined the pertinence of those measures for fraud-proofing prior to their adoption by
the Commission.

In addition, the new Financial Regulation has brought about simplified methods of financing, which
are less prone to fraud, such as the possibility to use lump sums, flat-rate financing and unit costs
for grants.

7 https://ec.europa.eu/info/files/better-regulation-toolbox-25 en.
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75. The Commission proposed in the Multiannual Financial Framework post-2020 spending
programmes horizontal recitals and provisions regarding the protection of the EU financial interests
against unreliable economic operators.

In accordance with the Financial Regulation, the necessary and equivalent rights and access have
been granted to the Commission, OLAF, the EPPO and the ECA.

The possibility to reuse the contributions from the funds as provided for in Common Provisions
Regulation serves as an incentive for the Member States to apply financial corrections themselves.

The Commission provides systemic fraud proofing and is revising the way the fraud proofing is
done in the context of the ongoing update of the CAFS.

See also reply to paragraph 72.

80. Decisions on sanctions are not only based on information received by the entities listed in this
observation. They can also be based i.a. on information from audits by authorising officers or under
their responsibility, disciplinary measures by competent supervisory bodies responsible for the
verification of the application of standards of professional ethics, and decisions by the Commission
or competent national authorities relating to the infringement of EU or national competition law.

In the future, facts established in the context of audits or investigations carried out by the EPPO
should also be a source of information.

81. Exclusion of unreliable economic operators on the basis of a recommendation by the panel
referred to in Article 143 of the Financial Regulation (formerly Article 108 of the 2012 Financial
Regulation) requires a certain procedure, to respect the right to be heard and the proportionality
principle.

82. Fraud or corruption frequently matches other grounds of exclusion. Therefore, where exclusion
for fraud or corruption was not legally possible for facts committed before 2016, exclusion was
taken on other applicable grounds, such as grave professional misconduct and serious breach of
contract, and the deterrent impact of the system was ensured.

83. For facts dating from before the entry into force of the new Financial Regulation in August
2018, the legislation will allow excluding natural persons in exclusion situations and who are
essential for the award or for the implementation of legal commitments.

84. For facts dating from 2016 onwards, the Financial Regulation allows for the exclusion of
economic operators where a manager is in a situation of exclusion. Where applicable, the
Commission will make use of this possibility and considers that other institutions and EU bodies
should do the same.

The new Financial Regulation provides for means to counter shell companies and the use of tax
havens by intermediaries managing EU funds.

It is important to note that the legal constraints in which both systems operate are different. In
particular the World Bank decisions are not subject to appeal and/or national judicial legal orders.

Common reply to paragraphs 85 and 86:

ARACHNE can form an important support for effective and proportionate anti-fraud measures
according to Article 125(4)(c) of the Common Provisions Regulation (EU) 1303/2013. It is
designed to help Member States authorities to prevent and detect errors and irregularities among
projects, beneficiaries, contracts and contractors.

Since 2013, the Commission services have been informing the Member State authorities on a
regular basis about the potential benefits of using ARACHNE.
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87. The Commission is investigating whether the data from the EDES system (and potentially
ABAC) can be integrated into ARACHNE, also with a view to allowing direct management
spending to be tested for the presence of fraud indicators.

88. The development of ARACHNE was completed in May 2013 (first installation) and the data
from the Member States who decided to integrate ARACHNE in their anti-fraud strategy have since
then been gradually included.

EDES applies to all aspects of direct and also indirect management, since the entry into application
of the new Financial Regulation.

The new EDES system was put in place in 2016 and thus the ECA’s findings are based on public
figures only relating to the initial period up to 30 June 2018. This does not allow for an assessment
of the functioning of the system, including of its deterrent effects.

90. The Commission notes the following additional and important aspects for assessing the impact
of OLAF's administrative investigations:

e an in-depth analysis of administrative recommendations to address systemic shortcomings;

e precautionary measures issued by OLAF in the course of an investigation pursuant to Article 7
of Regulation 883/2013 to avoid further aggravation of fraud or irregularities;

e the deterrent effect of OLAF investigations on potential fraudsters;

e the responsibilities for Commission services and Member States (reporting to OLAF and
implementing its recommendations) to render OLAF's work effective in practice.

Furthermore the Commission and/or OLAF have initiated a number of key reforms to increase the
effectiveness of OLAF's investigative activities . These reforms include:

e OLAF instructions to investigators on financial recommendations (2016);

e OLAF's review of its monitoring regime for recommendations to ensure quicker follow-up
(2017);

e the PIF Directive (2017);
e the revision of the Financial Regulation (2018);

e the proposal to amend Regulation 883/2013 to improve, inter alia, the investigative tools to
OLAF and facilitate the uptake of OLAF's final reports (2018).

91. OLAF's judicial recommendations may also contain general proposals to the judiciary to
consider OLAF's findings in the final report in their entirety which widens the scope of judicial
action.

92. In line with Article 11(1) of the OLAF Regulation, OLAF's recommendations indicate the
action to be taken by the IBOA and the competent authorities of the Member States. Pursuant to
Article 11(2), OLAF's final reports constitute admissible evidence in administrative or judicial
proceedings in Member States in the same way and under the same conditions as administrative
reports drawn up by national administrative inspectors. In order to further improve the impact of
OLAF's investigations, the Commission has in its proposal for amending Regulation 883/2013
introduced measures to strengthen the usability of OLAF's final reports in national proceedings.

94. The follow-up given by national authorities to OLAF’s judicial recommendations is a long-
standing challenge, well-known to OLAF and the Commission. As explained below, this is due to a
number of factors, e.g. the fact that each Member State has its own prosecution policy with regards
to PIF offences.
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To address this challenge, the Commission has proposed the creation of the EPPO. It is expected to
bring a more consistent and effective prosecution policy in EPPO Member States for crimes
affecting the EU budget, leading to more prosecutions, convictions and a higher level of recovery.

Moreover, differences in the scope and definition of criminal offences have been further addressed
by Directive (EU) 1371/2017 (the "PIF Directive") (see also reply to paragraph 97).

The recent proposal to amend Regulation 883/2013 aims inter alia to enhance the effectiveness of
OLAF's investigative function, and it is therefore expected that the use of OLAF investigation
results in judicial proceedings in Member States will be improved.

To better understand the precise reasons for dismissals and to improve the follow-up of its
investigations, OLAF has undertaken an in-depth analysis of Member States’ follow-up to its
judicial recommendations issued between 1 January 2008 and 31 December 2015, examining 169
judicial recommendations issued by OLAF and dismissed by Member States’ judicial authorities,
out of a total of 317 recommendations. OLAF is in constant dialogue with Member States’ judicial
authorities to improve the indictment rate.

95. As regards the comparison between numbers of indictments resulting from OLAF's judicial
recommendations and numbers of national own prosecutions, the different context and conditions
under which OLAF operates as compared to national authorities need to be considered. .

The responsibility to counter fraud and any other illegal activities affecting the financial interests of
the Union is incumbent on the Union and on the Member States® as a shared responsibility. In this
context, Member States' action naturally takes a larger share in numerical terms. This is also
illustrated by the figures published by the Commission on an annual basis in its reports on the
protection of the European Union's financial interests (PIF Reports)®.

Action at EU and national level is complementary and the fact that the EU level is equipped with its
own investigative capacity is a crucial building block in the fight against fraud as a whole. Both
levels benefit from close cooperation.

In addition, even when not leading the investigation, OLAF often forwards information and
provides assistance to the competent authorities in the Member States and, especially in the context
of coordination cases, contributes to investigations carried out by national authorities.

96. The Commission notes that the ECA report does not compare the indictment or dismissal rates
for OLAF's judicial recommendations with comparable data from the Member States. This would
have facilitated the assessment of whether OLAF's recommendations have an appropriate impact at
national level.

As the number of indictments in itself has limited informative value, OLAF has undertaken a more
in-depth analysis of Member States follow-up to OLAF's judicial recommendations issued between
1 January 2008 and 31 December 2015, mentioned above under paragraph 94.

8 Cf. Article 325 TFEU.

For the latest version, see Report from the Commission to the European Parliament and the Council,
'Protection of the European Union's financial interests — Fight against fraud 2017 Annual Report’,
Brussels, 03.09.2018, COM(2018) 553 final. A similar tendency is reflected by other systems relying on
complementarity of investigations at EU and national level (e.g. enforcement of EU competition rules,
see http://ec.europa.eu/competition/ecn/statistics.html).
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This analysis was not limited to the expenditure area — the subject of the ECA’s audit — but included
also internal investigations and the revenue area, i.e. customs investigations.

First bullet point: According to the OLAF's analysis of Member States’ follow-up of OLAF’s
judicial recommendations, the category of cases with “insufficient evidence” encompasses a wide
range of heterogeneous factual and legal situations. It includes, in particular, cases where a full
collection of evidence was in practice not feasible for OLAF because of the limitations of its
investigative powers as well as situations where Member States' authorities questioned the
evidentiary value of OLAF's final report due to the uncertainty of the applicable legislation.

In addition, the number of cases dismissed due to “insufficient evidence” (a common explanation
for not opening a case) may also vary according to the different procedural rules and practices in the
Member States. In general, the Member States have a wide margin of appreciation at the various
stages of investigation and prosecution.

It should also be emphasised that in a significant number of cases, OLAF does not receive the
detailed reasoning on the actual grounds for dismissal.

Second bullet point: Despite the degree of harmonisation achieved under the PIF Convention (and
pending the transposition of the PIF Directive), there are still notable differences in national
criminal laws at a detailed level which may affect the question of whether a certain conduct is
considered an offence at Member State level. OLAF always conducts a first assessment considering
whether the facts under investigation fall under the definition of EU fraud according to the
applicable EU legislation. It is then the competence of national authorities to decide whether to
follow-up OLAF's recommendations or not.

Third bullet point: While time barring can in principle be regarded as an "objective" reason, the
qualification of a certain set of facts as a crime falls under the sole competence of judicial
authorities, which enjoy a considerable margin of assessment in this regard. Whether a case is
considered time-barred may for instance depend on the degree of gravity attributed to a given
offence which may have a significant impact on the prescription period applicable. Also the
assessment of e.g. the question when an offence was started and when it ended, whether there was a
continuous or repeated conduct, as well as questions of interruption and suspension involve
complex assessments based on specificities of national legal frameworks. In many cases, OLAF is
able to check this with national authorities and may focus on enabling financial recovery.

It should be noted that avoiding time barring is the joint responsibility of all actors, in particular EU
institutions and Member States who should provide information to OLAF in a timely manner.

See also Commission's reply to paragraph 97.

97. OLAF cooperates closely and constructively with many national authorities. This applies during
the investigative phase (coordination of investigative activities, exchange of information, assistance
to get access to bank accounts, etc.) as well as in the subsequent phase (implementation of OLAF's
recommendations by national authorities). Where differences appear between OLAF and national
authorities regarding the interpretation of the law or the facts, a meeting can be organised.

The Commission underlines that Member States' judiciaries are and should be independent from
OLAF. The national authorities may therefore reach different conclusions than the ones drawn by
OLAF. The challenge arising from the significant differences among Member States in the scope
and definition of criminal offences as well as in statutes of limitation has been specifically
addressed by the new PIF Directive (EU) 1371/2017 (in particular Articles 3 and 4). Member States
have to transpose the PIF Directive by July 2019. In addition, the PIF Directive includes for the first
time specific rules on limitation periods for PIF offences (Article 12). The Commission's proposal
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to amend Regulation 883/2013 addresses inter alia the need for clarification of the legal framework
for OLAF's investigation measures.

98. The cooperation between OLAF and national prosecutors is well established and — in general —
functioning well. OLAF investigations often complement the national investigations by covering
aspects going beyond the national case. Close coordination between national authorities and OLAF
is considered as good practice in OLAF and often takes place to avoid duplication of efforts and
limit risks for the respective investigative activities.

The Commission emphasises the fact that, on the basis of Article 12 of Regulation 883/2013, OLAF
often informs the public prosecutors' offices before the conclusion of the investigation.

99. The Commission notes that the dismissal of cases by national judicial authorities is not
necessarily due to weaknesses in the cooperation between OLAF and the national authorities
although there is room for improvement (see also Commission’s replies to paragraphs 97 and 98).
Important reasons why facts, for example, may be time-barred would be that OLAF received the
initial information too late or that the recipient of the judicial recommendation did not act on it in an
efficient manner.

OLAF generally does not deliver to judiciaries time-barred cases.
100. The Commission would like to underline the complexity of the matter.

In fact, the investigative powers of an administrative office are not comparable to those attributed to
investigative bodies working for the national public prosecutor's offices. It may therefore happen
that, despite great investigative efforts deployed by OLAF, its limited investigation powers and
practical possibilities do not allow collecting clear evidence of a criminal offence. Therefore,
important elements of evidence of a fraud, such as the payment of bribes, the individual
responsibilities of the persons concerned, or the mens rea, may not be obtained.

Moreover, Article 11(2) of Regulation 883/2013 is not per se a sufficient legal basis to allow all
Member States' judicial authorities to use OLAF reports as evidence in trial.

Therefore, in some Member States, after receiving the OLAF final report, prosecutors start
investigation activities once again in order to acquire admissible evidence. In these cases, the
insufficient evidence that justifies the dismissal is not the evidence collected by OLAF, but the
evidence collected by national investigators (see also Commission's reply to paragraph 102).

Conversely, it appears that sometimes prosecutors expect the OLAF final report to be a ready-to-use
product, which does not require any further investigation activity or, when prosecutors cannot use
evidence collected by OLAF, just requires repeating investigation activities already carried out by
OLAF investigators. Then, if evidence is not already available in full in the OLAF final report, the
case may be dismissed because evidence is deemed insufficient.

There are also cases where dismissals appear to be motivated by limited knowledge of the rules
governing EU funding and notably the obligation of the beneficiary to provide accurate information.

Dismissals by national authorities might also take place in politically sensitive cases.

Nonetheless, OLAF continuously works on improving the quality of final reports and the follow-up
to its recommendations. A number of projects are already under preparation, such as new templates
for the final reports.

101. The period that has elapsed since the alleged offence was committed is not only linked to the
duration of OLAF's investigations, which has decreased continuously over the past years, but also
to the detection of the fraud, the timing when it was communicated to OLAF and the time when the
national prosecutor finally acted on OLAF’s recommendation.
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The Commission notes that the analysis concerning the follow-up of OLAF’s investigations is
based on a relatively small number of interviews with Commission services and Member States'
judicial authorities.

See also Commission's reply to paragraph 99.

102. The Commission’s 2017 evaluation of the OLAF Regulation has identified as the main factor
hindering the follow-up to judicial recommendations the fact that the Regulation does not
sufficiently ensure the use of OLAF reports as evidence in trial in the Member States. In some
Member States, after receiving the OLAF final report, prosecutors carry out all the investigation
activities once again in order to acquire admissible evidence. This raises efficiency issues, and may
lead to offences becoming time-barred.

The question of admissibility has been addressed in the Commission's proposal to amend
Regulation 883/2013.

It should be taken into account that not all Member States apply the legality principle: in those
where the launch of a case is a discretionary decision of the judicial authority, an OLAF final report
can be the decisive argument in favour of opening a judicial investigation.

103. The Commission notes that the average duration of closed and ongoing investigations was 15.8
months and that the average duration of the selection corresponding to these cases was 1.8
months.*

OLAF opens investigations following the analysis of information of potential investigative interest
received by OLAF from external sources. This is done without undue delay.

It is also OLAF's normal practice to open cases following information retrieved in the framework of
its own investigative activities to promptly tackle irregular conduct.

104. The creation of the EPPO will help rectify certain shortcomings of the current system of
investigations and prosecutions of offences against the financial interests of the EU. OLAF, as all
EU IBOAs and Member States' competent authorities, will have to report to EPPO without undue
delay any suspicion of possible criminal offence falling within the EPPO's investigative
competence. The EPPO will thus be able to directly start criminal investigations and prosecutions of
cases of suspected fraud, and bring those cases to court. The Commission has adopted its proposal
for the amendment of Regulation 883/2013, which will adapt the functioning of OLAF to the
establishment of the EPPO, to ensure close cooperation based on the complementarity of their
respective mandates.

Pending the setting-up of the EPPO, OLAF ensures the mutual exchange of information with the
competent national authorities under Article 12 of Regulation 883/2013 by transmitting in due time
to the competent national authorities any relevant information obtained in the course of external
investigations.

It should furthermore be noted that the average duration of closed and ongoing OLAF investigations
has significantly decreased compared to past years (from 22.4 months in 2011 to 15.8 months in
2017).

Common reply to paragraphs 106-108:

' See 2017 OLAF Report.
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As stated by the ECA, recovery usually takes several years, and therefore comparing amounts
recommended and recovered during the same period does not provide an accurate measurement and
underestimates the amount of recoveries. Under shared management, it is the responsibility of the
Member States to recover the unduly spent amounts from the beneficiaries.

In addition, the financial impact of the precautionary measures recommended by OLAF and the
amounts thus prevented from being unduly spent have not been included in the scope of the audit
and have therefore not been analysed.

The Commission notes that the actual recoveries following the investigations by OLAF exceed by
far the costs of OLAF.

109. OLAF has continuously worked on improving the quality of its final reports and
recommendations. Notably, in October 2016 OLAF issued new instructions to investigators to
ensure the clarity of information provided by OLAF with respect to estimated amounts to be
recovered.

See also Commission's reply to paragraph 115.

110. The ECA’s findings in paragraph 110 highlight the fact that there is sometimes a question of
timing to be considered when a double objective needs to be pursued, namely that of recovery of
unduly paid sums and of not jeopardising the criminal investigation at national level. This is why
recovery procedures are at times put on hold. This situation is, however, relatively rare and
concerns cases where there is a national pre-trial procedure ongoing and the national judicial
authorities have expressly requested OLAF to ensure strictest confidentiality for a certain period of
time (normally until the performance or finalisation of certain activities). The periods during which
recovery procedures are put on hold are generally short.

In most of the cases, however, the financial recovery procedure is conducted in parallel,
independently from the judicial procedure, according to the rules on recovery following
administrative irregularities. The issue is addressed in the “OLAF Guidelines on the use of OLAF
Final Reports by Commission Services for recovery procedures and other measures in the direct
expenditure and external aid sector”, which states that administrative and/or financial penalties may
be taken without prejudice to any action taken at national level and that the Authorising Officer by
Delegation (AOD) should not await the outcome of criminal proceedings (if any) before taking
administrative or recovery action, unless specifically asked to do so by OLAF.

112. The Commission is of the opinion that by applying financial corrections in the area of shared
management, including when recommended by OLAF, and by ensuring that the corresponding
amounts are withdrawn from the programme expenditure, the EU budget is protected.

When a shared management Directorate-General, e.g. DG REGIO, receives a final case report from
OLAF, it sends a financial follow-up letter to the Member State to request the recovery of EU funds
in line with the OLAF final report. The Member State is requested to provide its observations. In
case the Member State disagrees with OLAF’s assessment and recommendation, DG REGIO
assesses the Member State's reply against all applicable rules and takes a final position. The AOD
may decide to follow the conclusions of the OLAF final report and implement the recommendation
as set out in the report, including by proposing the Commission to adopt a financial correction
decision of the appropriate amount, taking into account applicable law.

In case the Member State agrees with the OLAF financial recommendation, it is then for the
national authorities to recover the funds from the respective beneficiaries. Under the Common
Provisions Regulation (EU) 1303/2013, Member States are obliged to recover amounts unduly paid
following an irregularity. While the Commission has no obligation to check the amounts recovered
from each beneficiary, the system audits include verification of the accuracy of expenditure of
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amounts withdrawn and amounts recovered recorded in the certifying authorities’ accounting
system. In addition, Member States have a strong incentive to detect and correct fraud and irregular
expenditure, since they may replace irregular amounts which are detected after the submission of
the accounts by making the corresponding adjustments in the accounts for the accounting year in
which the irregularity is detected.

113. In shared management, it is the Member States’ responsibility to determine an amount to be
recovered in line with EU legislation and national legislation where applicable. DG AGRI monitors
in a systemic way whether Member States manage the recovery of debts properly and, if necessary,
follows up in the context of the conformity clearance procedure.

The EU budget is protected by the application of the so called 50/50 rule. It provides that when
debts are not recovered within a specified time limit, half of the relevant amount, including
interests, is re-credited to the EU budget. Moreover, in case the debt was not recovered due to
negligence of the Member State, the total amount of the debt is re-credited to the EU budget.

114. As the ECA itself states in paragraph 107, recovery is a lengthy procedure, taking an average
of 36 months, which means that it can take even longer in individual cases. For example, one such
recommendation issued in the period 2012-2014, and in which a final decision has yet to be taken,
accounts for 20% of the overall amount recommended to DGs REGIO, EMPL and AGRI in that
time frame. Therefore, the rate of recovery can be expected to increase over time.

The Commission notes that the ECA’s analysis does not include the amounts prevented from being
unduly spent from the EU budget as decided by the Commission following OLAF's
recommendations. These amounts alone total EUR 160 million with regard to recommendations
issued between 2012 and 2014 and would, for the sake of comparison, be equal to 16% of the
overall amount recommended for recovery to the three Directorates-General in that time frame.

The Commission underlines that EU money has been recovered or withdrawn, where possible, in
order to safeguard the EU budget.

See also reply to paragraphs 106-108.

115. The final decision on the amounts to be recovered falls under the scope of activity of the
Authorising Officer by Delegation.

The main reason for not recovering the amounts as recommended by OLAF has been the lack of
legal base to apply a financial correction.

The instructions to OLAF staff on drafting and calculating financial recommendations dated
October 2016 provide, inter alia, for a detailed outline on how to determine the relevant amounts
(estimated impact of the facts established, estimated amounts to be recovered and the estimated
amounts to be prevented from being unduly spent) as well as the information provided in the
recommendation document and final report supporting these amounts. These instructions were
followed up in July 2017 by OLAF with the adoption of “Guidelines on Financial Monitoring”
which refocuses and simplifies the monitoring of financial recommendations. As the new
instructions and revised guidelines are relatively recent, their full impact has yet to been seen in the
system.

See also Commission's reply to paragraph 114.

116. The Commission highlights that the amount of the recovery orders issued by DG CNECT and
DG RTD as a follow-up to OLAF final reports exceeds the total value of the recommendations sent
to the Directorates-General. A substantial part of the recoveries was hampered by liquidation of the
beneficiaries concerned after the OLAF investigation. This is particularly the case for DG CNECT,
where the liquidations prevented the recovery of EUR 7.86 million, accounting for more than 50%
of the total amounts for which recovery orders were established.
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As reported by the ECA, recovery usually takes several years. The recovery process continues for
many financial recommendations issued during the period 2012-2016 and was still pending at the
time of the ECA audit.

OLAF's instructions on financial recommendations (see Commission's reply to paragraph 115)
clarify, inter alia, how to determine the relevant amounts, including the estimated amounts to be
recovered using, where possible, IBOA's own rules.

117. The Commission takes note of the 20 cases examined and would like to add that also other
Directorates-General than DG CNECT and DG RTD are involved in direct management.

First bullet point: OLAF’s final reports can be used in financial and administrative procedures
unless OLAF indicates specific reasons why this cannot be done due to the criminal investigation.
See also Commission's reply to paragraph 110.

Second bullet point: See Commission's reply to paragraph 109.

In case a spending DG is of the view that a final report does not contain clear or adequate evidence,
it may contact OLAF and ask for clarifications.

Third bullet point: The Commission would like to point out that in many cases the liquidation
following insolvency of a beneficiary happens after the closure of the case by OLAF, after the
recovery order has been issued or the enforceable decision taken.

119. The scope and nature of an audit is different from that of an OLAF investigation and will not
cover aspects such as corruption, fraud and other serious financial irregularities. Audits may not
identify the full amount to be recovered and may not necessarily lead to exclusion of entities by the
EDES panel.

See also Commission's reply to paragraph 109.

120. The number of such actions is limited in relation to the number of recommendations issued by
OLAF.

Common reply to paragraphs 122-123:

The Commission notes that also DG NEAR and DG ECHO are recipients of OLAF financial
recommendations in the field of indirect management.

The ECA states that at the time of the audit recoveries had been made regarding 38% of OLAF's
financial recommendations. Given the time it takes to make meaningful progress in the recovery
process, this percentage will further increase over time.

With regard to the sample, see Commission’s reply to paragraph 117 on direct management which
applies mutatis mutandis also for the sample on indirect management.

124. The Commission notes that DG DEVCO’s operations are implemented in a particular context:
geographically dispersed operations, high number of operations, diversity of implementing
organisations and partner countries and a diversity of aid delivery methods. In addition, the legal
and law enforcement contexts applicable to DG DEVCOQO's operations are very different compared
with operations under shared management and much more diverse. OLAF takes this and the
likelihood of recovery into account in its selection procedure. It should be noted that many
beneficiaries also of external aid are based in Europe and therefore can be excluded from future
funding following an OLAF investigation.

The default approach of DG DEVCO is to follow OLAF's recommendations. However, when there
are important reasons not to follow OLAF's recommendations, DG DEVCO reports back to OLAF
on the decision and measures taken.
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The high-risk environment in which DG DEVCO operates can therefore explain why DG DEVCO
sometimes does not follow up on the financial recommendations of OLAF.

OLAF and DG DEVCO will engage in a still closer cooperation in order to increase the number of
successful recoveries.

126. The EPPO will be a single, independent European prosecution office operating across the
participating Member States. European Delegated Prosecutors will be responsible to investigate,
prosecute and bring to judgement crimes affecting the financial interests of the Union, thereby
working hand in hand with national law enforcement and judicial authorities. European Prosecutors
located at central level will, on behalf of the Permanent Chambers, supervise the investigations and
prosecutions carried out by the European Delegated Prosecutors or, in exceptional cases, conduct
the investigations themselves.

This novel approach will substantially enhance the current level of effectiveness and efficiency in
the fight against crimes affecting the financial interests of the Union.

127. See Commission's replies to paragraphs 97-104.
128.

First bullet point: The EPPO represents a very substantial improvement to the current mechanisms
of judicial cooperation among Member States. Moreover, its structure (Permanent Chambers and
European Prosecutors from each Member State) is designed to bring in the necessary national
expertise while ensuring the development of European investigation and prosecution policies.

The decision-making processes in the EPPO take due account of the need for swift investigatory
and prosecutorial action and for ensuring a common investigation and prosecution policy of the
EPPO. The need for internal consultation and translation is inherent to an EU body operating across
Member States and tackling cross-border crime.

The investigations of the EPPO will be primarily carried out by the European Delegated Prosecutors
under the supervision of the European Prosecutor coming from the same Member State as the
European Delegated Prosecutor, and under the direction and instruction of the competent Permanent
Chamber. The European Prosecutors sitting in the Permanent Chambers are familiar with the legal
system and know the language of the European Delegated Prosecutors they supervise. In addition,
the staff in the EPPO headquarters supporting the College and chambers will need to reflect an
appropriate coverage and balance of legal systems and languages to support their work. The EPPO
Regulation also allows the Permanent Chambers to delegate its decision-making powers to the
supervising European Prosecutor in specific cases, where an offence is not serious enough or the
proceedings are not complex.

The work of the EPPO should, in principle, be carried out in electronic form. This will further
facilitate the communication between the European Delegated Prosecutors, the supervising
European Prosecutors and the Permanent Chambers. Should there be need for additional
translations, the EPPO may seek such services from the Translation Centre of the bodies of the EU.

Second bullet point: The Commission does not share the ECA's assessment. The EPPO will be
directly responsible for the investigations, prosecutions and bringing to judgement of crimes
affecting the financial interests of the Union. In this respect, European Delegated Prosecutors, who
will be equipped with the same powers as national prosecutors in addition to those following
directly from the EPPO Regulation, will carry out the investigations hand in hand with national
authorities, while the latter shall ensure that all instructions given by the European Delegated
Prosecutors are followed.
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The EPPO Regulation contains also very specific obligations on Member States to provide
European Delegated Prosecutors with the resources and equipment necessary to exercise their
functions (Article 96(6)).

In addition, OLAF, because of its very mandate in the area of PIF, is called on to become an
important source of information to the EPPO. Union institutions and bodies may use OLAF for a
preliminary verification of allegations in cases where they lack the expertise to assess whether
certain information may need reporting to the EPPO.

Third bullet point: Article 24 of the EPPO Regulation clearly states that all institutions, bodies,
offices and agencies of the Union and the authorities of the Member States shall without undue
delay report to the EPPO any criminal conduct in respect of which it could exercise its competence.
It is the EPPO that will thereupon decide whether to exercise its competence by either initiating a
criminal investigation or use its right of evocation. The purpose of the preliminary evaluation
mechanism is to allow IBOAs to make use of OLAF and its specialised expertise to assess
information available to the IBOA and to provide the EPPO with good quality information. It shall
be efficient and not hamper the decision making process by the EPPO.

The Commission proposal for the revision of Regulation 883/2013 contains a specific provision on
the preliminary evaluation by OLAF, including a strict deadline for its completion.

CONCLUSIONS AND RECOMMENDATIONS

130. The specific issues raised by the ECA regarding the Commission's anti-fraud policy cannot be
seen in isolation from the important recent legislative initiatives and other developments in the area
of the fight against fraud listed below:

e Revision of the Staff Regulations for officials and other servants of the European Union in
2013;

e Updated integrated control framework and peer review of fraud risk in 2017;

Directive (EU) 2017/1371 on the fight against fraud to the Union's financial interests by means
of criminal law (PIF Directive);

Regulation 2017/1939 setting up the EPPO;

Proposal of 2018 to amend the OLAF Regulation 883/2013;

New Financial Regulation 2018/1046;

Initiative for a revision of the Financial Framework Regulation on decentralised agencies;
Proposals for post-2020 spending programmes;

e Ongoing update of the Commission’s Anti-Fraud Strategy (CAFS).

Please see Commission's reply to paragraph 9.

131. The legal constraints of the current irregularity reporting system and the complexity of the task
have not been sufficiently reflected in the ECA report.

The Commission is aware of certain limits of its reporting system but has progressively and
continuously worked to improve the irregularity reporting by Member States (see Commission's
replies to paragraphs 24 and 25). As the ECA itself indirectly acknowledges in paragraph 31,
currently there is no other system (national or within the EU institutions) collecting data on fraud to
the same level of detail as IMS.

132. There is no cost-effective method to estimate undetected fraud reliable and defendable enough
for evidence-based policy (see Commission's replies to paragraphs 14-16). The methods mentioned
by the ECA would not be well-suited in this specific context (see replies to paragraphs 33-37).

133. The Commission agrees that the analysis of fraud patterns and vulnerabilities should be a
priority while taking into account that such studies are very resource-intensive.
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The Commission considers that an identification of the motivation of fraudsters would not add
significant value to its fight against fraud. Furthermore, some of the causes highlighted in the report
have already been targeted by legislative proposals such as the 2018 Financial Regulation or the
relevant risks have been duly taken into consideration in the audit activity of the Management and
Control Systems in shared management. See Commission's replies to paragraphs 39-49.

134. In the domain of public procurement, the EU has broadened and facilitated market access, in
particular for SMEs, with the reform of the Public Procurement Directives in 2014 and further
initiatives. Those policy impulses, aiming at e.g. enhanced transparency, more digitalised processes
and simplification, are also reflected in the new Financial Regulation and will contribute to
reducing the risk of corruption.

Recommendation 1 — Gain better insight into the scale, nature and causes of fraud in EU
spending

The Commission partially accepts the recommendation.

The Commission, in close cooperation with the Member States, has considerably improved its
irregularity reporting system over the past years, allowing for a better and more refined analysis.

The Commission is committed to further improve the reporting of irregularities and fraud and the
analysis of the nature of fraud on the basis of tailored data collection and a better understanding of
the overall anti-fraud framework in the different Member States.

It is, however, not possible to establish an estimate of the scale of the undetected level of fraud
which is reliable and defendable enough for evidence-based policy, also taking into account the
constraint of the efficient use of the limited resources available to the Commission.

a) The Commission partially accepts recommendation 1 a).

The Commission agrees to enhance IMS further, subject to a feasibility study and availability of
resources. The inclusion of all spending areas may imply significant development costs and may
impact significantly on the overall performance of IMS. It would also require legislative proposals.

From the Commission’s point of view, integrating completed OLAF investigations should in
principle be possible. However, due to data protection rules and confidentiality requirements,
ongoing investigations would have to be excluded. Also for completed investigations, reporting
should be done by the Member States in order to ensure that national confidentiality rules on
criminal investigations are respected. Furthermore, as regards investigations by the future EPPO, it
is not up to the Commission to make any commitment.

It should also be pointed out that the Commission proposed in 2014 abolishing the threshold of
EUR 10000 as of which Member States must report investigations concerning fraudulent
irregularities in IMS. Member States, however, rejected this proposal.

b) The Commission partially accepts recommendation 1 b).

The Commission intends to enhance the analysis of the risks of fraud and corruption against the EU
budget, including the analysis of the nature and causes of fraud. In this context, risk indicators could
be identified. The methods suggested by the ECA (encounter surveys and indexes based on
administrative data) are, however, not suitable for the EU budget and their cost would not be
justified in relation to the expected results.

135. While the Commission's anti-fraud strategies currently use few measurable objectives and
indicators, general principles and priorities set out in anti-fraud strategies contribute to a coherent
approach in the Commission's fight against fraud (see Commission replies to paragraphs 59-64).
Reporting on the effectiveness of both the corporate and the departmental anti-fraud strategies will
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improve once an enhanced analysis function as referred to in the Commission's reply to
recommendation 1 will be operational.

136. Strategic fraud risk management and fraud prevention are important objectives for the
Commission.

It has put in place a decentralised model of financial management, where Authorising Officers by
Delegation, e.g. Directors-General, are responsible for internal control, including risk management
and fraud prevention. Respective responsibilities and duties are well defined and since 2017, all
Commission services are obliged to appoint a senior manager in charge of risk management, to
support and advise the Authorising Officer by Delegation on matters of internal control, including
fraud risk management.

Information on anti-fraud measures are reported to the College of Commissioners which takes
overall political responsibility for the management of the EU budget. Each Member of the
Commission receives fraud-related information directly by the service under his/her responsibility
and reports important cases to the College.

The individual mission letters by the President of the Commission are committing each
Commissioner to pay specific attention to sound financial management of EU funds which
reinforces the Commission's political commitment to zero tolerance for fraud and to systematically
ensure the protection of the EU budget from fraud.

The Commission considers that OLAF could assume a stronger and more strategic role as a
coordinator with regard to the anti-fraud policies of the Commission services and executive
agencies. OLAF’s oversight role is being considered in the ongoing update of the CAFS.

Recommendation 2 — Ensure leadership of the Commission’s anti-fraud actions

The Commission considers that its current internal organisation in practical terms already reflects
the recommendation 2.1. See also Commission's reply to paragraphs 50-54.

The Commission partially accepts recommendation 2.2

The Commission accepts most of the substance of the recommendation. The Commission estimates
that its anti-fraud strategy can only gradually be adapted to comply with the recommendation, the
full implementation of which could be achieved around the mid-point of the Multiannual Financial
Framework 2021-2027.

First indent: The Commission shares the ECA’s view that its anti-fraud strategy should be preceded
by a comprehensive fraud risk assessment.

The implementation of such a fraud risk assessment would however take time and have important
resource implications as it would require not only the establishment of an enhanced analysis
function, as referred to in the Commission’s reply to recommendation 1, but also the pursuit of
appropriate data collection and analysis over several years (see Commission's replies to paragraphs
14-16, 29, 33-37, 47).

137. The Commission notes that, to a considerable extent, for the 2014-2020 period fraud-proofing
was carried out at the sub-legislative level, notably by drafting model contracts and agreements.
Furthermore, in shared management, clear provisions have been in place concerning irregularities,
of which fraud is a sub-category.

See Commission's reply to paragraph 67.

138. With the “Better Regulation Toolbox” of 2017 (see Commission's replies to paragraphs 71 and
72 above), fraud-proofing was formally integrated in the legislative drafting process. Nevertheless,

27



fraud-proofing of spending programmes was already required under the Commission Anti-Fraud
Strategy of 2011, i.e. for the Multiannual Financial Framework 2014—2020.

The 2021-2027 Multiannual Financial Framework proposal of the Commission on the Common
Provisions Regulation contains a provision requiring the authority responsible for managing the
programme to "put in place effective and proportionate anti-fraud measures and procedures, taking
account of the risks identified". This provision, Article 68(1)(c), applies to the seven shared
management funds.

139. Under shared management, it is up to Member States to take all necessary measures to protect
the EU financial interests, in particular those preventing, detecting and correcting irregularities and
fraud, as appropriate and on their own responsibility. In this respect, they have access to the
exclusion decisions taken as part of EDES.

As far as the feeding of information into EDES is concerned, national authorities have to transmit
information of detected fraud and/or irregularity, where required by sector-specific rules. This is
done through an interface between IMS and EDES.

See also Commission's reply to paragraph 138.

140. The Commission is continuously promoting the use of ARACHNE with the Member States
(see Commission's replies to paragraphs 85-88 and recommendation 3.3).

Recommendation 3 — Increase the use of fraud-prevention tools
The Commission partially accepts recommendation 3.1.

The package of legislative proposals for the Multiannual Financial Framework was launched in
May and June 2018, i.e. before receipt of the ECA’s recommendation. Those proposals were fraud-
proofed to the extent possible within the tight deadlines for the launch of the MFF package.

Already under the current MFF Member States are required to put in place effective and
proportionate anti-fraud measures taking into account the risk identified, pursuant to Article
125(4)(c) of the Common Provisions Regulation (EU) 1303/2013. The Commission considers that a
fraud risk assessment is an ongoing exercise, not linked to any particular timeframe. The
Commission's Common Provisions Regulation (CPR) proposal supports the requirement to carry
out a fraud risk assessment. However, it does not foresee a specific timing from Member States to
do it. The Commission is of the opinion that adding a requirement to be met before adoption would
delay the programme adoption, which goes against the objective of the CPR.

A study on Member States’ compliance with this provision is being finalised. Member States will
build on this experience for their future fraud risk assessment.

The Commission is considering reinforcing OLAF’s analytical capabilities, which would, in the
course of the 2021-2027 programming period, contribute to a refinement of the Commission’s fraud
risk assessments (see the Commission’s replies to recommendations 1 and 4).

The Commission accepts recommendation 3.2 a).

In accordance with the Financial Regulation, the relevant Directorate-General is obliged to use the
early detection and exclusion system where the circumstances require it. Several actions have
already been conducted to promote the use of EDES.

The Commission accepts recommendation 3.2 b).

I COM (2011) 376 final, p. 8, paragraph 'Fraud prevention'.
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A modification of the Financial Regulation by the legislator would be necessary in order to oblige,
as far as shared management is concerned, the Member States to flag fraudulent economic
operators.

The Commission had initially proposed (COM (2014)358) a clear obligation for the Member States
to use IMS data as a ground for exclusion. However, Member States opposed any obligation to
exclude on the basis of the information they provide in IMS.

The Commission accepts recommendation 3.3.

The Commission has provided information, targeted training and active support and guidance on
the ARACHNE tool to all Member States. However, ARACHNE is used on a voluntary basis as
there is no legal obligation to enforce its use. The Commission will continue to provide active
assistance to all authorities and encourage those Member States which do not sufficiently (or not at
all) use Arachne to do so, as outlined in the "Charter for the introduction an application of the
Arachne Risk Scoring Tool in the management verifications" shared with all Member States.

See Commission replies to paragraphs 85-88.

141. With regard to the overall impact of OLAF’s investigations, it iS important to note that the
precautionary measures issued by OLAF (see Article 7 of Regulation 883/2013) and the overall
deterrent effect of OLAF’s actions are also important elements of fighting fraud which need to be
assessed.

The analysis concerning the follow-up of OLAF’s investigations is based on a relatively small
number of interviews with Commission services and Member States judicial authorities.

The Commission highlights that also other actors, in particular other EU institutions and Member
States, have in the current system important roles and responsibilities to detect and investigate
irregularities and to take appropriate follow-up measures.

As regards the indictment rate, the efficiency of OLAF's investigations cannot be measured by this
single criterion, as indictment is only one of the many outcomes of OLAF investigations. It is
frequent good practice that OLAF and national judicial authorities work in parallel and coordinate
their operational activities without losing time. OLAF has also improved its cooperation with the
judicial authorities on the follow-up to its recommendations.

The difficulties regarding the follow-up given by national authorities to OLAF’s judicial
recommendations are a long-standing challenge, well-known to OLAF, the Commission and the
Member States. To address this challenge, the Commission has proposed the creation of the EPPO.
Also, the recent Commission proposal to amend Regulation 883/2013 aims to improve the follow-
up to OLAF's judicial recommendations, notably by clarifying the admissibility of OLAF
investigation results in judicial proceedings in Member States.

See also Commission's replies to paragraphs 94-104.

142. OLAF has taken action with the aim of clarifying the information provided in final reports and
the content of the recommendations in relation to estimated amounts to be recovered. OLAF issued
"Instructions on drafting Financial Recommendations and related sections of the Final Report” in
October 2016 which should make OLAF recommendations easier to implement. The effect of these
instructions on financial recommendations will only be fully visible in the future.

Furthermore, in July 2017 OLAF issued new "Guidelines on Financial Monitoring™ designed inter
alia to shorten the period for the spending Directorates-General to calculate the amounts to be
recovered.

See also Commission's replies to paragraphs 106-124.
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Recommendation 4 — Reconsider OLAF’s role and responsibilities in combatting fraud in EU
spending in light of the establishment of the EPPO

The Commission partially accepts the recommendation.

As regards the investigative function of OLAF, the Commission has taken action to adapt OLAF's
framework for investigations to the establishment of the EPPO in its proposal for a Regulation of
the European Parliament and of the Council amending Regulation (EU, Euratom) No 883/2013, of
23 May 2018, COM(2018)338.

The proposed relationship between the two bodies should be based, as prescribed by the EPPO
Regulation, on the principles of close cooperation, exchange of information, complementarity and
non-duplication.

In addition, the proposal foresees targeted changes to enhance the effectiveness of OLAF
investigations.

OLAF's administrative investigations will maintain their specific added value to the benefit of the
overall protection of the Union budget. See also Commission’s replies to paragraphs 126—128.

With regard to fraud prevention and fraud risk analysis, the Commission intends to reinforce
OLAF’s role (see Commission's replies to recommendations 1-3).

a) The Commission shares the ECA’s view that OLAF could assume a stronger role in the anti-
fraud policies of the Commission services and executive agencies. Such a strengthened role is being
considered in the upcoming update of the CAFS (see Commission's replies to paragraphs 50-54 and
recommendation 2.1).

As far as real time detailed analysis of fraud patterns and the causes of fraud is concerned, please
refer to the Commission's replies to recommendations 1 and 2.2. To the extent possible, the
Commission will increasingly present fraud patterns found in OLAF investigations in case
compendiums.

b) Vis-a-vis the Member States, OLAF will continue to perform its coordinating and advisory
functions, notably as the lead service for irregularity reporting and the Advisory Committee for the
Coordination of Fraud Prevention. Likewise, the Authorising Officers Responsible in the
Directorates-General in charge of shared management will continue to exercise their supervisory
role over the Member States.

OLAF will then in turn review the anti-fraud policies of those spending Directorates-General, as
outlined above.

The analytical component of OLAF's enhanced role can only gradually be implemented and will not
be fully operational before the mid-point of the Multiannual Financial Framework 2021-2027
(please refer to the Commission's reply to recommendation 2.2.). As the ECA acknowledges, a
comprehensive fraud risk assessment forms the basis for fully effective fraud risk management.
Consequently, the OLAF’s analytical capabilities and its reinforced oversight role will gain
effectiveness in a gradual process.
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Ochrana finanénych zaujmov EU pred podvodmi je
hlavnou zodpovednostou Eurépskej komisie. Generalne
riaditelstva Komisie, vykonné agentury a Eur6psky urad
pre boj proti podvodom (OLAF) spolupracuju s vysokym
poctom dalsich organizacii, vratane organov v ¢lenskych
Statoch a buduicou Eurépskou prokuratirou (EPPO).
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uradu OLAF viedla k trestnému stihaniu podozrivych
podvodnikov a viedla k spatnému ziskaniu menej nez
tretiny neopravnene vyplatenych financnych prostriedkov
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