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and the Commission, in the implementation of common risk criteria and standards?’.
The main IT tools used in risk management at EU level are the Customs Risk
Management System (CRMS) and the Anti-Fraud Information System (AFIS). The CRMS
allows the exchange of risk-related information EU-wide using online forms known as
RIFs. RIFs can be sent either by a Member State or by the Commission (EU RIFs). The
AFIS is the system where OLAF enters ‘mutual assistance’ communications (requests
for Member States to take action in response to risks identified by OLAF
investigations). These systems contain information on risks for the Member States to
use in their national risk analysis systems.

The five Member States we visited indicated that they found Member States’ RIFs
to be not always sufficiently clear, meaning that they did not facilitate the creation of a
risk profile, and that these RIFs usually included both repeated and one-off risks. In
addition, in their replies to our questionnaire, 21 Member States (78 %) considered
that “a more in-depth treatment of risk information at EU level (e.g. the Commission
carrying out a pre-analysis of the RIFs from Member States) would allow a more
efficient and harmonised risk analysis”.

Member States interpret risk signals in mutual assistance communications or RIFs
in different ways. For example, risk profiles created in response to mutual assistance
communications on some undervalued products from a specific country of origin differ
greatly from Member State to Member State. There is also significant variation
between the risk profiles that different Member States create in response to EU RIFs
prepared following data analysis in the context of the Commission’s JAC pilot project.
Of the countries we visited, only one Member State introduced measures to reduce
controls on imports with codes and countries of origin mentioned in EU RIFs.

The framework does not include rules to harmonise random selection (see
paragraph 35). In the visited Member States, we noted different approaches, as shown
in Figure 9. Random selection percentages (i.e. the proportion of declarations not
selected using risk profiles, which are then randomly selected for checks) differ
between Member States (these percentages range from 0.0067 % to 0.5 % in the
Member States visited). The different approaches mean that, for example, an
authorised economic operator is 74 times more likely to be selected for random checks
in one of the visited Member States than in one of the others. In two Member States, a
significant number of declarations are excluded from random selection procedure

27 |dem, Article 36.



REPLIES OF THE EUROPEAN COMMISSION TO THE EUROPEAN COURT OF
AUDITORS SPECIAL REPORT: “CUSTOMS CONTROLS: INSUFFICIENT
HARMONISATION HAMPERS EU FINANCIAL INTERESTS”

EXECUTIVE SUMMARY

I. Over the last years, the European Commission has worked with the Member States to improve the
customs risk management framework, with a view to strengthen the controls and to ensure the
collection of legitimate customs duties. This has led to important milestones, in particular the
adoption in 2018 of the financial risk criteria decision and in 2019 of the accompanying guidance. In
addition, the Commission has worked with the Member States to improve the customs audit guide.
The Commission is also active in various expert groups with the Member States to identify best
practices and address identified weaknesses. However, as pointed by the present audit report,
important work remains to be carried out to reach a uniform application of the common risk
management framework. The Commission is currently preparing its new Risk Management Strategy,
which will propose actions to reach this goal. The Commission counts on the Member States to
support this objective and to welcome the proposals that the Commission will initiate.

INTRODUCTION

05. The Commission carries out inspections in order to ensure a consistent application of EU customs
legislation across the Member States and to ensure that the financial interests of the Union are
protected. Member States that do not carry out controls and thereby cause losses of traditional own
resources face the risk of liability for the losses, which provides an incentive for them to be diligent in
order to avoid liability.

12. Even though a customs gap was not estimated, the Commission regularly identifies in its TOR
inspections and their follow-up amounts of customs duties lost. The amounts at stake are claimed
from the Member States and collected in favour of the EU budget. The shortcomings detected during
the Commission’s inspections and the corresponding TOR losses are used to target its annual
inspection programme of Member States.

Furthermore, the Commission identified a fraud mechanism leading to TOR losses to the EU budget
due to undervaluation specifically of textiles and shoes originating the Peoples Republic of China.
While the inspections and subsequent analysis was ongoing, DG BUDG included a reservation in its
annual activity reports 2018-2019. The Commission now developed a methodology to quantify these
TOR losses. Its implementation would ensure that Member States do not have to compensate via their
GNI-based contributions the TOR losses incurred due to this particular undervaluation fraud.

OBSERVATIONS

24. The Commission points out that the elements indicated by ECA in this paragraph are defined in
the Guidance. It is the intention of the Commission to transfer the relevant elements to the Decision.

28. The Commission agrees that impact management mentioned by ECA in this paragraph is
described in the Guidance and that some elements should be transferred to the Decision to ensure that
the highest risks are controlled.

29. The Commission intends to ensure that common measures on overriding will be added to the FRC
Decision and that specific measures currently described in the guidance will be moved into the
Decision.

30. The Commission has come to the same conclusion as the one ECA reaches in this paragraph and
has recognised in its Customs Action Plan - published in September 2020 - the need to develop data
mining and data analysis at EU level (Joint Analytical Capabilities). The Commission intends to
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address the new risks related to e-commerce and to develop a new risk management strategy that will
tackle identified missing elements of an effective risk management system.

32. Common Commission reply to paragraphs 32 and 33:

The Customs Action Plan published in September 2020 underlines the need to develop data mining
and data analysis at EU level (Joint Analytical Capabilities).

36. The Commission points out that the main problem is the fact that Member States do not use the
CRMS platform to share information systematically.

38. The Commission has carried out in 2019 and 2020 a monitoring of specific aspects of the
implementation of the FRC decision (preferential origin, JAC RIFs, post-release controls, state of
electronic implementation of indicators of the Decision) but recognises the need to update the FRC
Decision and the FRC guidance in order to add a structured monitoring mechanism.

41. See Commission reply to paragraph 38.

Box 3. The Commission has formally contacted the Danish customs authorities in December 2020 to
follow up on the low level of customs controls, the absence of random controls and the shortcomings
of the risk management system.

In February 2021, the Danish authorities informed the Commission that the Danish Court of Auditors
(Rigsrevisionen) published a follow-up report in November 2020 on the measures taken by the Danish
Customs Agency. The Danish authorities state that the Danish Court of Auditors concludes in the
follow-up report that the Danish Customs Agency has doubled the number of controls and worked to
meet the European Commission’s recommendation to reconsider its level of controls. The Danish
authorities also indicate that the Danish Court of Auditors finds the measures taken to be satisfactory
and has consequently closed this part of the case in November 2020.

42. The Commission has asked feedback from Member States on the way they have implemented EU
RIFs on the JAC pilot project and the new REX system. The Commission intends to analyse how
Member States have integrated other RIFs on financial risks in their risk management system during
the review and the monitoring visits.

45. The first review cycle will be launched in 2021 and should lead to proposed updates of the FRC
Decision and/or the FRC guidance to ensure a clear and structured process.

Box 4. The Commission notes with regret that Member States did not take full stock of the
implications that the FRC decision should have on their national risk management system. It is also
regrettable that Member States did not use all the recommended indicators, leading to a non-uniform
application of the criteria in selecting custom declarations to control. It is unfortunate that — for post-
release control — Member States did not conduct systematic risk analyses whereas the FRC Decision
covers all types of controls, whether before or after the release of the goods. The Commission will
address these deficiencies in the new Risk Management Strategy.

55. The Commission points out that the RIFs issued for the JAC were a pilot with limited information
due to the experimental nature of the exercise. As regards Mutual Assistance communications, the
legislation in force (Article 18 of Regulation 515/97) provides that Member States are obliged to
communicate their actions to the Commission following the receipt of information in the form of an
MA communication. However, the actions proposed to Member States are a set of recommendations,
which do not necessarily fit for all Member States in every case. Thus, the obligations of the Member
States may be different depending on the content of the MA communication whether it is
investigation or sector or trend-based or a combination thereof.



56. The Customs risk management framework must include a random selection as described in UCC
Avrticle 4682. However, the Commission intends to further develop common rules related to random
controls in the financial risk management framework.

57. See Commission reply to paragraph 36.
58. See Commission reply to paragraph 36.

60. The Commission notes with regret that Member States do not all subject either simplified
declarations or their related supplementary declarations to automated risk analysis, using the risk
profiles based on the FRC decision. This is indeed not in line with the requirements of the FRC
decision.

CONCLUSIONS AND RECOMMENDATIONS

62. The Commission recognises that the FRC Decision and guidance needs to be updated and that the
Decision shall include elements from the guidance, which would reinforce the design of the
framework to deal with financial risks.

63. The Commission recognises that the FRC Decision needs to be updated to include elements from
the guidance, which would ensure a more uniform implementation by the Member States. The
Commission also recognises the need to update the framework in order to fill in gaps and weaknesses
identified by the Court (e.g. monitoring and review, e-commerce, clarity of risk signals, simplified
procedures, post-release controls). The Commission will pursue this assessment via the review and the
monitoring visits.

Recommendation 1 — Enhance the uniform application of customs controls

The Commission understands that in the introductory paragraph of this recommendation “by taking
the measures” means that the Commission should make the required proposals and should seek the
support, and where necessary, the approval of the Member States.

a) In light of the clarifications of the introductory paragraph made in this recommendation, the
Commission accepts part a) of the recommendation.

The Commission intends to update and complete the FRC Decision and to transfer relevant elements
from the Guidance into the Decision.

b) In light of the clarifications of the introductory paragraph made in this recommendation, the
Commission accepts part b) of the recommendation.

The Commission intends to include e—commerce into the FRC Decision and Guidance.

c) In light of the clarifications of the introductory paragraph made in this recommendation, the
Commission accepts part ¢) of the recommendation.

The Commission intends to improve the instructions to Member States on the quality of information
needed in a RIF to ensure its common implementation.

The Commission intends to implement an annual monitoring of the quality of the RIFs and their
implementation by the Member States.

The Commission intends to introduce legal changes to ensure a compulsory feedback on risk signals
(RIFs).

d) In light of the clarifications of the introductory paragraph made in this recommendation, the
Commission accepts part d) of the recommendation.



The Commission intends to clarify in the Guidance use the FRC Decision for simplified declarations
and how to use article 234 UCC IA allowing customs to temporarily suspend the use of the
simplification in case of identified risks.

e) In light of the clarifications of the introductory paragraph made in this recommendation, the
Commission accepts part €) of the recommendation.

The Commission intends to automate the transfer of data from CRMS to Member States systems
(transfer lists of economic operators of interest).

f) In light of the clarifications of the introductory paragraph made in this recommendation, the
Commission accepts part f) of the recommendation.

The Commission intends to identify indicators to monitor the effectiveness and efficiency of the
criteria and integrate them into the FRC Decision.

In addition, the Commission intends to carry out a review on the state of implementation of the FRC
decision and will conduct study visits in the Member States.

64. The Commission recognises that the FRC Decision needs to be updated to include elements from
the guidance related to the content and use of risk indicators and management of impact. The
framework also needs to integrate the EU dimension of managing risks. The Customs Action Plan
published in September 2020 underlines the need to develop data mining and data analysis at EU level
(Joint Analytical Capabilities). The new risk management strategy will in particular focus on theses
aspects and propose ways to addressing risks from an EU perspective.

Recommendation 2 — Develop and implement a fully-fledged analysis and coordination capacity
at EU level

The Commission accepts the recommendation.

The Commission will make the necessary proposals and seek the support and, where necessary, the
approval of the Member States.

Regarding the creation of a central function, as announced in the Customs Action Plan, the
Commission intends to strengthen its analysis capacity by developing Joint Analytical Capabilities.

Concerning the requisite analysis, the Commission intends to carry out an impact assessment on the
governance for the long-term.

a) As regards the role of such function recommended in a), the Commission intends to define EU-
relevant risks, including the risks for which there is ground for a more integrated approach (i.e. risks
identified at EU level based on firm evidence and requiring a more stringent control approach). These
are the risks that can only be identified at the EU level.

b) As regards the role of such function recommended in b), as announced in the Customs Action Plan,
the Commission intends to strengthen its analysis capacity by developing Joint Analytical
Capabilities, which will include these functions.

c¢) Concerning the role of such function recommended in c), in the context of the Customs Action
Plan, the Commission will study what legal and IT changes are necessary to develop IT risk
management tools compatible with Member States’ import and risk management systems, to allow
direct and automatic application of control recommendations for EU-relevant risks. On that basis, the
Commission will initiate the necessary legal and IT changes.



Audit team

The ECA’s special reports set out the results of its audits of EU policies and
programmes, or of management-related topics from specific budgetary areas. The ECA
selects and designs these audit tasks to be of maximum impact by considering the risks
to performance or compliance, the level of income or spending involved, forthcoming
developments and political and public interest.

This performance audit was carried out by Audit Chamber V Financing and
administering the Union, headed by ECA Member Tony Murphy. The audit was led by
ECA Member Jan Gregor, supported by Werner Vlasselaer, Head of Private Office and
Bernard Moya, Private Office Attaché; Alberto Gasperoni, Principal Manager;

José Parente, Head of Task; Diana Voinea, and Csaba Hatvani, Auditors. Michael Pyper
provided linguistic support.




Timeline

Adoption of Audit Planning Memorandum (APM) / Start of audit 24.9.2019

Official sending of draft report to Commission

23.12.2020
(or other auditee)
Adoption of the final report after the adversarial procedure 23.2.2021
Commission’s (or other auditee’s) official replies received in all 15.3.2021
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Within the EU Customs Union, uniform application of customs controls by Member
States is necessary to prevent fraudulent importers from targeting border entry
points with a lower level of controls. The Union Customs Code requires the
Commission to take the necessary action to ensure Member States apply customs
controls uniformly. To achieve this objective, the Commission recently adopted the
Financial Risks Criteria and Standards Implementing decision. This is accompanied
by guidance endorsed by the Member States. These two documents together
make up the customs financial risk framework.

In this audit we assessed whether the above decision and related guidance
developed by the Commission for application in the Member States were designed
in a way that ensured harmonised selection of import declarations for control, and
how Member States were implementing them.

We concluded that implementing the new customs financial risk framework is an
important step towards uniform application of controls. However, the framework
is not designed well enough to ensure that Member States select controls in a
harmonised way. In addition, Member States implement the above decision and
guidance in different ways.

We make recommendations to the Commission to enhance the uniform
application of customs controls, and develop and implement a fully-fledged
analysis and coordination capacity at EU level. Making progress will require the
support and, where necessary, the approval of the Member States.

ECA special report pursuant to Article 287(4), second subparagraph, TFEU.
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