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Annex 

Annex I – Sectors covered by the Industrial Emissions Directive 

The industrial Emissions Directive applies to the following sectors. In some sectors, it 
covers only installations above a certain size. 

o Energy industries: fuel combustion in installations, refining of mineral oil and gas, 
coke production, and gasification or liquefaction of coal and other fuels 

o Production and processing of metals: metal ore roasting or sintering, production 
of pig iron or steel, and processing of ferrous and non-ferrous metals 

o Mineral industry: production of cement, lime and magnesium oxide, and 
asbestos, manufacture of asbestos-based products, and glass, melting of mineral 
substances, and firing of ceramic products 

o Chemical industry: production of organic and inorganic chemicals, fertilisers, plant 
protection products or biocides, pharmaceutical products, and explosives 

o Waste management: disposal or recovery of hazardous waste, waste in 
incineration or co-incineration plants, and non-hazardous waste, and landfill 
management 

o Production of pulp from timber or other fibrous materials, as well as paper and 
cardboard, and wood-based panels  

o Pre-treatment or dyeing of fibres/textiles 
o Tanning of hides and skins 
o Animal slaughter, and the treatment and processing of food products from animal 

and vegetable raw materials 
o Disposal or recycling of animal carcasses and waste 
o Intensive rearing of poultry or pigs 
o Surface treatment of substances, objects or products using organic solvents 
o Production of carbon or electrographite by means of incineration or 

graphitisation 
o Capture of carbon dioxide streams for the purpose of geological storage 
o Chemical preservation of wood and wood products 
o Independent wastewater treatment under specific circumstances 
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Acronyms and abbreviations 
BAT: Best Available Techniques  

EEA: European Environment Agency 

ELD: Environmental Liability Directive 

EPR: Extended Producer Responsibility 

ESIF: European Structural and Investment Funds 

IED: Industrial Emissions Directive 

IMPEL: Implementation and Enforcement of Environmental Law 

MAWP: Multi-Annual Work Programme 

OECD: Organisation for Economic Co-operation and Development 

PPP: Polluter Pays Principle 

WFD: Water Framework Directive 
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Glossary 
Best Available Techniques (BAT): Industrial technology, installation design and 
operational measures with the best environmental performance, as determined 
through an evaluation of best practices as they evolve over time. Used to set emission 
limit values and permit conditions.  

Climate action: Action to address climate change and its impact. 

Cohesion Fund: An EU fund for reducing economic and social disparities in the EU by 
funding investments in Member States where the gross national income per inhabitant 
is less than 90 % of the EU average. 

Common Agriculture Policy: The EU’s single unified policy on agriculture, comprising 
subsidies and a range of other measures to guarantee food security, ensure a fair 
standard of living for the EU’s farmers, promote rural development and protect the 
environment. 

Emission limit: The mass, expressed in terms of certain specific parameters, 
concentration and/or level of an emission, which may not be exceeded during one or 
more periods of time. 

Environmental liability: Economic operators who damage the environment are 
responsible to pay for its remediation. 

European Regional Development Fund (ERDF): An EU fund that strengthens economic 
and social cohesion in the EU by financing investments that reduce imbalances 
between regions.  

Extended Producer Responsibility (EPR): Approach which adds the post-consumer 
stage of a product’s life cycle, including recycling and disposal, to the producer’s 
environmental responsibilities. 

Fertiliser: Any substance (synthetic or organic) containing one or more plant nutrients, 
applied to soil to maintain or improve fertility. 

Financial security: Any financial instrument, such as an insurance policy, a contribution 
to an environmental fund, a bank guarantee, a bond, or an own reserve, which ensures 
that a company will be able to meet its financial obligation in the event of a liability. 

Internalisation: Measures taken so that unpaid benefits or costs are taken into 
account in the composition of the prices of goods and services. 



40 

 

LIFE: The financial instrument supporting implementation of the EU's environmental 
and climate policy through co-financing of projects in Member States. 

Polluter Pays Principle: Principle that requires that polluters should bear the costs of 
their pollution including the cost of measures taken to prevent, control and remedy 
pollution and the costs it imposes on society. 
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REPLIES OF THE EUROPEAN COMMISSION TO THE EUROPEAN COURT OF 

AUDITORS SPECIAL REPORT:  

“THE POLLUTER PAYS PRINCIPLE: INCONSISTENT APPLICATION ACROSS 

EU ENVIRONMENTAL POLICIES AND ACTIONS” 

 

EXECUTIVE SUMMARY 

I. The Commission recalls that the European Green Deal stresses that only by making full use 

of pricing and well-designed tax reforms can Europe meet its environmental objectives in an 

efficient and just way. Reflecting the European Green Deal, the Commission will work to 

strengthen the implementation of the Polluter Pays Principle (PPP) in European Union law 

and corresponding national policies in order to help deliver the EU’s zero pollution ambition 

for a toxic-free environment and to support climate, energy and circular economy policies. 

III. Fourth indent - The Commission considers that the conclusions and recommendations are 

relevant to the European Parliament and the Council as they have significant competence in 

applying the PPP and implementing Environmental Tax Reform (ETR). 

IV. The Commission recalls that whilst it makes efforts to apply the PPP in environmental 

policy, one of the main instruments to achieve this, namely taxes, is usually subject to 

unanimity in co-decision. Therefore, the full application requires the engagement of Member 

States.  

With regard to the Environmental Liability Directive (ELD), a key Commission action, the 

adoption of Guidelines on a common understanding of environmental damage, was only 

completed in March 2021 following extensive consultations. It is therefore premature to 

conclude that it has failed to solve a key weakness. As for the absence of mandatory financial 

security, the Commission agrees that the issue of financial security remains a legitimate 

concern and it will be looking at this closely in the context of the evaluation due by April 

2023. 

The EU budget is sometimes justified in its use to fund clean-up actions. 

V. First indent - The Commission accepts the need to examine how the PPP is applied in 

delivering the European Green Deal commitments.The Commission accepts recommendation 

1.a, and partially accepts recommendation 1.b in relation to the competencies that falls under 

its responsibility. 

Second indent - The Commission accepts this recommendation. 

The evaluation of the ELD will examine the scope to better apply the PPP.  

Third indent - The Commission accepts this recommendation. 

The Commission will ensure that applicable EU law is respected in relation to the necessary 

steps to charge polluters for the pollution that they are responsible for and will ensure that 

Member States are aware of their obligations in this respect. 

INTRODUCTION 

03. The Organisation for Economic Co-operation and Development (OECD) considers 

pricing instruments including environmental taxes an important tool for delivering the PPP. 
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This includes charges, taxing of pollution that is permitted, environmental liability, and the 

phasing out of environmentally harmful subsidies.  

04. The PPP also covers impacts on society and wellbeing. 

06. The Commission takes into account the application of the Polluter Pays Principle in other 

areas that affect the environment, e.g. transport, fisheries and agricultural policy. 

 

The Commission considers that the PPP is implemented in the Common Agricultural Policy 

(CAP) through, inter alia, the sanction system of cross-compliance1 where reductions of CAP 

payments are applied when farmers do not respect applicable EU relevant law on the environment 

and climate including certain statutory rules (e.g. the Nitrates Directive). 

 

In addition, the CAP can directly support practices, investments, etc., in the service of the 

environment and climate that compensates only for action going beyond relevant legal 

obligations. 

07. Member States have significant competence in deciding whether and how to apply the 

PPP in line with the principle of subsidiarity that implies that policy measures are decided at 

a level as close as possible to the citizen and so at Union level only where necessary. The 

Commission is supporting Member States in tax reform and phasing out of environmentally 

harmful subsidies. 

08. Fourth indent - The Commission recalls that environmental damage includes not only the 

damage to the natural resource itself (i.e. protected species and natural habitats; water; and 

land) but also the impairment of natural resource services provided by the resource. 

10. The Environmental Implementation Review (EIR) is a tool to improve implementation of 

EU environmental law and policy. It aims to address the causes of implementation gaps and 

try to find solutions before problems become urgent. 

11. The investment needs for delivering the green transition require additional investment to 

reach the EU’s current 2030 climate and environmental policy goals of around EUR 470 

billion per year
1
. 

12. The implementation of the European Structural Investment Funds (ESIF) follows the 

principle of co-financing, in order to ensure the ownership of the policies on the ground.  The 

European Regional Development Fund (ERDF) and the Cohesion Fund co-finance inter alia 

activities in both waste and water sectors to meet the requirements of the Union’s 

environmental acquis and beyond those requirements, investments in protecting and restoring 

biodiversity and soil as well as green infrastructure, and investments in regenerating and 

decontaminating brownfield sites. In addition, the scope of support of the ERDF includes 

investments in innovative technologies to improve environmental protection in the waste 

sector, water sector and with regard to soil.  

OBSERVATIONS 

21. The Industrial Emissions Directive (IED) allows competent authorities some flexibility to 

set less strict emission limit values (Art 15(4)). This is possible only in specific cases where 

an assessment shows that achieving the emission levels associated with Best Available 

                                                           
1 Identifying Europe’s recovery needs, COM(2020) 456 
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Techniques (BAT) described in the BAT conclusions would lead to disproportionately higher 

costs compared to the environmental benefits due to the geographical location or the local 

environmental conditions or the technical characteristics of the installation. The competent 

authority shall always document its justification for granting such derogations. 

Furthermore, Chapter III of the IED on large combustion plants includes certain flexibility 

instruments (Transitional National Plan, limited lifetime derogation, etc.). 

23. The Environmental Liability Directive (ELD) applies to “environmental damage” the 

definition of which includes different references to significance. 

24. The Commission considers that the PPP is embedded in the whole IED approach and also 

cover pollution within legal limits, as those legal limits become stricter over time. Operators 

have to invest, i.e. pay in order to stay within the limits. The fact that permit conditions shall 

be based on Best Available Techniques (BAT), and that these BATs are periodically 

reviewed, strengthened and updated; leads industrial sectors to constantly invest in better 

performing and less polluting equipment, so as to comply with more stringent emission 

limits.  

The IED does not require installations to pay the impact on society of pollution that is 

allowed under a permit.  

35. Member States have to set up water pricing policies that have adequate incentives to use 

water efficiently and that include, following the PPP, an adequate contribution of different 

water uses to the cost recovery of water services (there is some margin of discretion which 

allows to take into account social, economic or environmental elements, e.g. social tariffs, 

tariffs that take into account water scarcity). 

36. The Commission considers that households bear the bulk of the cost of water purification 

(related to contamination by other activities, including agriculture), while agriculture uses a 

large quantity of water that is not purified. Water pricing application for cost recovery of 

services (including the environmental costs) is “erga omnes”, while for the purpose of 

sanctioning breaches, the polluter pays principle is applicable at the level of the polluters.  

38. The application of the polluter pays principle is mainly in the hands of the Member 

States, which must integrate this principle in the national legislations. The application of fines 

is always at individual level due to the infringement of national or EU rules. 

39. The Commission is updating the EU Soil Thematic Strategy in 2021 to address soil and 

land degradation in a comprehensive way and to help achieve land degradation neutrality by 

2030. The new Zero Pollution Action Plan for Air, Water and Soil looks at soil pollution and 

remediation of contaminated sites, in particular. 

There are a number of instruments and measures in the current CAP contributing to the 

implementation of activities limiting soil pollution. 

40. For the most polluting industrial installations, the IED provides for an integrated 

approach to prevention and control of emissions into air, water and soil, to waste 

management, to energy efficiency and to accident prevention. 

41. For polluting activities that took place a long time ago, the risk is higher that the polluter 

no longer exists, cannot be identified or is insolvent. However, it is possible to apply the 

polluter-pays principle also in some of these cases, certainly when there are stringent soil 
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contamination laws and liability schemes in place at national level. As regards the 

Environmental Liability Directive, if the environmental damage derives from activities 

carried out “but not finished before” 30 April 2007, the Directive shall apply pursuant to 

paragraph 34 of the judgment in Joined Cases C-379/08 and C-380/08. 

54. The Notice presents a very detailed analysis to help explain how the existing provisions 

are to be applied in practice.  

As regards the legal validity of the notice, the Commission stresses that only the Court of 

Justice can provide a definitive interpretation of the ELD and underlines that it represents the 

Commission’s understanding of the correct legal interpretation of the ELD. 

56. The Commission considers the situation described by the European Court of Auditors as a 

serious risk. 

57. The Commission considers, similarly to the European Court of Auditors, that the greater 

the remedial costs, the greater the risk that the operator will not have the resources to meet 

these costs without accompanying financial security. 

60. The Commission considers, similarly to the European Court of Auditors, that mandatory 

financial security should reduce the risk of costs being transferred to the public purse by 

reason of insolvency. 

63. Second indent - Under the IED, the baseline report is the basis to assess remediation 

activities to be undertaken by the operator upon definitive cessation of the activity. Pursuant 

to the Commission ‘Guidance concerning baseline reports under Article 22(2) of Directive 

2010/75/EU on industrial emissions’ (2014/C 136/03), where relevant, the site history and 

historic pollution have also to be included in the baseline report; and thus should be 

remediated by private funding. 

CONCLUSIONS AND RECOMMENDATIONS 

71. The Commission is also acting to support Member States’ implementation of the PPP, but 

despite doing so, it is still not fully applied.   

72. It is for Member States to ensure that pollution within permitted levels is priced.  

For water, there is the resource cost and pollution cost associated with (over-) abstraction. 

Emissions within legal limits also require investments, as those legal requirements become 

stricter over time.  

Certain smaller installations are covered by the Medium Combustion Plant Directive 

(MCPD) (EU) 2015/2193 on the limitation of emissions of certain pollutants into the air from 

medium combustion plants. It applies to combustion plants with a rated thermal input equal 

to or greater than 1 Megawatt and less than 50 Megawatt irrespective of the type of fuel they 

use. Even if the PPP is not explicitly mentioned there, installations concerned also face a 

price on pollution when bearing the costs of complying with the MCPD requirements. 

Recommendation 1 – Assess the scope for strengthening the integration of the Polluter 

Pays Principle into environmental legislation 

The Commission accepts the need to examine how the PPP is applied in delivering the 

European Green Deal commitments by undertaking an evaluation of its application and 
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working with Member States on PPP implementation including pricing and the phasing out of 

environmentally harmful subsidies. 

The Commission accepts recommendation 1.a. 

The Commission will propose a revision of EU measures addressing pollution from large 

industrial installations in early 2022, as announced in the European Green Deal. The aims of 

the revision are to progress towards the EU’s zero pollution ambition for a toxic-free 

environment and to support climate, energy and circular economy policies. 

The Commission partially accepts recommendation 1b. 

 

Within the framework of the European Green Deal, the Farm to Fork Strategy, the 

Biodiversity Strategy, and the new Zero Pollution Action Plan set out the actions the 

Commission will take to tackle water pollution.  The Commission reinforced conditionality in 

its proposal for the new CAP, which would better tackle diffuse pollution, and this is being 

considered under co-decision. The Commission accepts that it should consider the costs and 

benefits of the application of the polluter pays principle in its regulatory policies, in line with 

its Better Regulation Guidelines. However, the Commission cannot accept the 

recommendation to consider the cost-benefit and the regulatory and administrative changes of 

specific measures where these are the responsibility of Member States. 

 

73. The ELD defines key concepts and related concepts are defined in other directives (such 

as the Water Framework Directive) closely linked to the ELD. It has proved challenging to 

develop a common understanding of the full implications of the definitions of these concepts. 

The Commission Guidelines adopted in March 2021 address the need for such an 

understanding. 

Recommendation 2 – Consider reinforcing the application of the Environmental 

Liability Directive 

The Commission accepts Recommendation 2 (a).  

The Commission accepts that there is indeed an absence in the ELD of express criteria for 

assessing damage to water and land of the kind that Annex I of the ELD provides for 

assessing damage to protected species and natural habitats. Having legally binding criteria for 

water and land damage might indeed be useful and the Commission will consider this in the 

context of the evaluation. 

The Commission accepts Recommendation 2 (b).  

Recommendation 3 – Protect EU funds from being used to finance projects that should 

be funded by the polluter 

The Commission accepts the recommendation. 

Under shared management it is the responsibility of the Member States to select operations 

where the conditions recommended by European Court of Auditors should be applied. 



 

 

Audit team 
The ECA’s special reports set out the results of its audits of EU policies and 
programmes, or of management-related topics from specific budgetary areas. The ECA 
selects and designs these audit tasks to be of maximum impact by considering the risks 
to performance or compliance, the level of income or spending involved, forthcoming 
developments and political and public interest. 

This performance audit was carried out by Audit Chamber I Sustainable use of natural 
resources, headed by ECA Member Samo Jereb. The audit was led by ECA Member 
Viorel Ştefan, supported by Roxana Banica, Head of Private Office and Olivier Prigent, 
Private Office Attaché; Colm Friel, Principal Manager; Frédéric Soblet, Head of Task; 
Roberto Resegotti, deputy Head of Task, Georgios Karakatsanis, 
Katarzyna Radecka-Moroz, and Anna Sfiligoi, Auditors. Graphic design by 
Marika Meisenzahl. Cathryn Lindsay provided linguistic support. 
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